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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
NCEL C. AND MARIAN E. BRADLEY )

Appear ances:
For Appellants: Noel C. and Marian E. Bradl ey,
in pro. per.
For Respondent: Paul J. Petrozzi
Counsel
OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Noel C. and Marian E
Bradl ev against a proposed assessment of additional persona
income tax in the amount of $151.90 for the year 1972.

The issue presented is whether appellants are

entitled to deduct certain expenditures paid by them for
architectural, engineering, and surveying services.
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Appel l ants reside in a private hone located on
their real property in the Berkeley, California, hills.
In the latter part of 1971, appellants investigated the
possibility of subdividing their two and one-half |ots and
bui | ding an additional house thereon for rental as a
single fam |y residence. After consultation wth bank
officials and an accountant, they concluded that the
requlations of the City of Berkeley permtted subdividing
at aPPeIIants' | ocation for the purpose intended.
Appel lants al so state that they contracted in January
of 1972. with an architect and paid him $818.49 for
his services. In addition, appellants contracted with
engineers for a topographical survey and soil studi es,
and with a surveyor for his services, with a total
expendi ture of $2,243. Alegedly, the purpose G
obtaining the services of the aforementioned specialilists
was not to determ ne whether such construction was at al
feasi bl e on appellants' real property, but to determ ne
precisely where to build, consistent with maximzing the
value of their existing home, retaining their privacy and
view, and enhancing the overall value of their entire

property.

About this tine, however, a |local initiative was
enacted by the City of Berkeley, creating a rental authority
which introduced doubt about the advisability of the project.
Thi s intervening adverse event was coupled wth the circum
stance that building costs had escal ated considerably nore
than originally calculated. As a consequence, appellants

abandoned the contenpl ated project in-the summer of 1972.

The deduction claimed by appellants on their
1972 state income tax return for the fees paid the architect,
engi neers and surveyor is the subject of this appeal

Appel l ants principal contention is that in expending
t hese anobunts and abandon|n% the project because of inter-
vening circunstances, they had incurred a loss in a trans-
action entered into for profit, warranting, a deduction of
the fees in question, pursuant to section 17206 of the

=96+




Appeal of Noel C. and Marian E. Bradl ey

Revenue and Taxation Code. Respondent maintains that a
deductible loss did not occur, urging that the expenditures
were incurred while appellants were investigating a possible
busi ness or investnent, and thus were made prior to actually
entering into a transaction for profit.

Pursuant to subdivision (a) of section 17206

of the Revenue and Taxation Code, a deduction is allowed
for any loss sustained during the taxable year and not
conpensated for by insurance or otherw se.~ Under sub-
division gc) thereof, in the case of an individual, (except
for casualty or theft loss deductions) deduction under
subsection {a) is limted to losses incurred in a trade
or business; or incurred in any transaction entered into
for profit, though not connected with a trade or business.

| dentical provisions are found under federal law (Int.
ev. Code of 1954, § 165 (a) and (c); Int. Rev. Code of
1939, § 23(e).)

_ After reviewng the pertinent decisions inter-
reting that statutory language, including those cited
y appel lants, we conclude that appellants have failed

to prove their entitlement to a |loss deduction in the
anount cl ai nmed.

_ W agree with respondent that a deductible |oss
IS not sustained where expenditures are incurred while
investigating a prospective business or investment.
(Mrton Frank, 20 T.C. 511 (1953).) (Robert Lyons Hague,
20 BTA 288 (1931); Rev. Rul, 57-418, 198572 Guam, Bull.
143.) Having nmade a thorough review of the facts, we'
believe that the expenditures nade by the appellants

were those which would typically be made under Iike
circunstances before making a final commtment to proceed
with such a business venture or investnent.

_ _ Ac¢ordin%ly, we conclude that respondent's
action in this matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest
of Noel C. and Marian E. Bradl ey against a proposed assess-
ment of additional personal income tax in the anount of
$151.90 for the year 1972, be and the same is hereby
sust ai ned.

Done at Sacranento, California, this 3rd day of
February, 411 Dby the State Board of Equalization.

s, 7
ATTEST: ////%W%Z, Executive Secretary
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