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OPI1 NI ON

This appeal is made pursuant to section 26077
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the clainms of Mwok
Corporation for refund of franchise tax in the amounts
of $940.87, $3,721.60, $2,515.22, and $1,569.45 for the
i ncome years ended June 30, 1967, 1968, 1969 and 1970,
respectively.
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This appeal presents two issues for resolution
The first issue 1s whether appellant's refund clains for
the income years ended June 30, 196 7, and June 30, 1968,
were tinely. The second issue is whether appellant is
epfitufd to larger interest deductions than respondent
al | owned.

pellant is a California corporation engaged
in the developrment and sale of land. |Its franchise tax
returns for the years in issue were audited by respondent
in 1971. As a result of the audit, deficiency assessnents
were issued for each of the years in issue. The major
adj ustnment for the income year ended June 30, 1967,
arose fromthe partial disallowance of a deduction for
I nt er est exPense resulting fromtw notes payable. The
remai nder of the deficiency for that year and all the
deficiencies for the |ater years arose entirely fromthe
di sal | onance of deductions clainmed for |ate paynent
genglties paid to Marin County on certain inprovenent
onds.

Since apBeIIant failed to protest the deficiency
assessnments, they becane final and appellant paid them
on May 9, 1972. Appellant then filed the refund clains
in issue on August 8, 19.73."' Respondent denied the clains
for the years ended June 3.0, 1967, and June 30, 1968, as
untimely on the basis that the last date a tinely claim
for those years could have been filed was May 9, 1973.

The other two clains were denied on the grounds that the
penal ty paynments to Marin County were nondeductible. 0 n
appeal respondent now concedes that the deductions for
the penalty payments were allowable in the |ast two

years for which tinely clains were filed. This
concession results in partial refunds to appellant of
$145.53 and $98.77 for the years ended June 30, 1969,

and June 30, 1970, respectively.

Section 26073 of the Revenue and Taxati on Code
specifically provides that no refund shall be allowed
unless a claim is filed wthin four years fromthe |ast
day prescribed for filing the return, or one year from
the date of overpaynent, whichever period expires the
later. The tine prescribed for filing the franchise tax
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returns for the incone years ending June 30, 1867, and
June 30, 1968, was Septenber 15, 1967, and Septenber 15,
1968, respectively. our years from the prescribed
filing dates were Septenber 15, 1971, and Septenber 15,
1972, respectively. The last paynents made on account

of either the 1967 or 1968 fiscal inconme years were made
on May 9, 1972. One year fromthat date was May 9, 1973.
Therefore, the last day on which appellant could have
filed timely claims for refund for 1967 and 1968 was My
9, 1973. Since appellant did not file its claims for

t hose Kears until August 8, 1973, it is readil aPparent
that the claims were not timely filed. (Appeal o

Valley Home Furniture, Cal. St. Bd. of Equal., July 31,
1972.)

Apparently, appellant also contends that it is
entitled to larger interest deductions than respondent
permitted. However, appellant has offered nothing to
substantiate this claim It is well settled that the
t axpayer has the burden of establishing the right to
cl ai med deductions, '[New Colonial 'lce Co. v. Helvering,
292 U.S. 435 [78 L. Ed. 13487 (1933); Appeal of R
Edwin Wod, Cal. St. Bd. of Equal., Dec. 8, 1969.1
Since appel lant has submtted no evidence to substantiate
its claim for additional interest deductions we nust con-
clude that respondent's determ nation was correct.

In accordance with the views set forth above
we conclude that respondent's action in this natter was
proper and nust be sustained, Subject to the concessions
referred to above.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T I S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to. section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the clainms of Miwok Corporation, for refund of
franchise tax in the amounts of $940.87, $3,721.60,
$2,515.22, and $1,569.45 for the incone years ended June
30, 1967, 1968, 1969, and 1970 respectively; be and the
sane is hereby nodified to reflect respondent's concession
W th respect to the incone years ended June 30, 1969,
and 1970. 1In all other respects the action of the
Franchi se Tax Board is sustained.

Done at Sacranento, California, this 15th day of
Decenber, 1976, by the State Board of Equalizati on.

Chai r man

Member

Member Q

Member

;  Menber

e 0 Vo

, Executive Secretary
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