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OPI1 NI ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Robert L. Wbber
agai nst a proposed assessment of additional personal income
tax in the anount of $560.83 for the year 1967, and agai nst
a proposed ﬁenalty assessnent for failure to file a tinely
return in the amount of $216.87 for the year 1967.
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Appeal of Robert L. Wbber

Appel lant, a professional actor, was a resident
of New York prior to and during the year in issue. Respondent
received information that appellant performed acting
services and received conpensation for such services in
California. Accordingly, on February 11, 1969, respondent
notified appellant of the possible requirenent to file a
California personal incone tax return for 1967. A follow-
uE letter was sent to appellant in Septenber 1969. In
t he absence of any response from appellant, respondent
I ssued a notice of proposed assessment on January 9, 1970.
Thereafter, the proposed assessment was revised in accordance
with information available to respondent. The proposed
assessnment included a 25 percent penalty for failure to
file a return upon notice and demand.

pel |l ant protested the proposed assessnent.
He stated that for 1967 his total gross incone from
California sources was $718. Therefore, appellant
contended, he was not required to file a return. However
respondent asserted that certain information led it to
believe that appellant perfornmed services in California
on behal f of Webber Productions, Inc. (webber), his wholly
owned New York corporation. \Whbber, in turn, received O
paynment for appellant's services and paid appellant a
substantial salary in 1967 for those services. ABpeIIant
admts receiving $46,000 in conpensati on from Wbber
during 1967, but maintains that none of that conpensation
was for services rendered in California. Respondent reconputed
appellant's California source income and resulting tax
l1ability, and issued its'notice of action revising the
proposed assessnment. From this action appellant appeal ed.

The issue for determnation is whether respondent
correctly conputed appellant's incone from California sources.

For purposes of the California Personal |ncome
Tax Law, in the case of a nonresident taxpayer, gross incomne
includes only the gross inconme fromsources wthin this
state. (Rev. & Tax. Code, § 17951; see also Cal. Adm n.
Code, tit. 18, reg. 17951-17954(e), subd. (2).) The word
"source" conveys the essential idea of origin. The critica
factor which determ nes the source of income from persona
services is not the residence of the taxpayer, or the place
where the contract for service is entered Into, or the
place of paynent. It is the place where the services are
per f or med. If incone is recelved for personal services
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Appeal of Robert L. Webber

performed in California the income is froma California
source and subject to the California Personal Income Tax
Law. (Ingram v. Bowers, 47 ¥.2d 925, aff'd 57 F.2d 65;

| rene Vavasour El der Perkins, 40 T.C 330, 341, égpeal of
CharTes W and Mary D. Perelle, Cal. St. Bd. of Equal.,
Dec. 17, 1958; Appeal of Robert C. and Marian Thonas, Cal.
St. Bd. of Equal., April 20, 1955; cf. Rev. Rul. 60-55,
1960-1 Cum Bull. 270.) Thus, it is clear that if appellant
received any conpensation from his controlled corporation
during the year I1n issue for services performed in this
state they are includible in his California gross incone.

It is respondent's position that it determ ned
appellant's California source income and the resulting
tax liability for the year in issue in accurdance wWith
current information fromits files and records. (See
Rev. & Tax. Code, § 18682 as it read in 1967.) Respondent
mai ntains that it has constructed apPeIIant's California
source income on a reasonable basis fromthe infornmation
available to it.

It is axiomatic that respondent's determ nation
is presuned correct and the taxpayer has the burden of
provi ng tfgz %gherT&Qatigg gbbo?eogs. (2331 e.g., Todd v.
McColgan, . . 201 P.2d ; Appeal of
Pear : BlattenberJ%r, Cal. St. Bd. of Equal., Marc :
T957.) The presunption, however, is a rebuttable one, and
wi Il support a finding only in the absence of sufficient
evidence to the contrary. (Caratan v. Commi ssioner, 442
F.2d 606; Robert Louis Stevenson Apartnents, Inc. v.
Commi ssi onter,, 337 F.2d 681, Cohen v-—Commissioner, 266
r.2d 5, 11, wiget v. Becker, 84 F.2d 706, 707; cf.
Rockwel | v. Commissioner, 512 F.2d 882; Rinieri v. .
Scanlon, 254 F. Supp. 469.) Respondent’'s determnation is
not evidence to be weighed against evidence produced by
the taxpayer. The presunption of correctness disappears
once evidence which would support a contrary finding has
been submtted. (Herbert v. Conm ssioner, 377 F.2d 65,
69; N ederkrome v. Conmissioner, 266 F.z2d 238, 241; Cohen
v. Commssioner, supra; cf._Rockwell v. Conm ssioner, supra.)
I n other words, the effect of respondent™s presunption is
little nore than to cast upon the other party the burden
of going forward with the evidence.
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Appeal of Robert L. \ebber '.

In the instant matter respondent has all uded
to "information", "current information from (its) files
and records," and "information available to this office,"
in support of its assessnent. However, the record is
devoid of any such information. Respondent has failed to
submt a single shred of evidence to support the deficiency
it assessed against appellant.

On the other hand, appellant has submtted
signed statenents concerning the anmounts of inconme received
by Webber and bylpin1during 1967. Appel lant stated that
he received $906="in income as a result of residual payments
made to himin connection with work perforned for various
companies in California prior to 1967. The statenent also
asserts that appellant perforned services for Wbber in
Italy and France during 1967. The performance of those
services resulted in the only income to Wbber in 1967
according to appellant's statenent. The services rendered
i ncl uded appellant's performance in a filmentitled

1/ In his protest appellant stated that his income from
California sources for 1967 was $718. In the signed state-
ment he indicated that California source incone for 1967
was $906. The difference between the two figures is $188
Al t hough the difference is not explained, a review of the
i ncome schedul e submtted to respondent by appell ant

i ndi cates that apparent California source incone totals
$907. Included in this ampunt is a $189 item of incone
attributable to a California source. Presumably, this
itemaccounts for the difference ($906 -~ $718 = $188)

with a $1 nathenatical error.
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Appeal of Robert L. Webber

"Every Man My Eneny" produced by a firmcalled Tiki Film
Conmpany on location in Rome. The gross incone received

by Webber for this performance was $40,000. Appel | ant

al so maintains that he perforned services in Paris,

France, in a picture named "Mannon 70" produced by Robert
porfmann. The gross income received by Wbber as a result
of this performance was $9, 144, In the statement referred
to above appellant stated specifically that, in 1967, he
performed no services for any conpany, including Wbber

in California. In another signed statement appellant
stated: that in 1967 he received $46,000 from Webber

that the payment was nade for the aforenentioned acting
services performed in Italy and France, and for adm n-
istrative services performed in New York.

When a taxpayer has introduced sufficient
evidence to establish a prima facie case, the burden then
shifts to respondent to present contrary evidence. If it
fails to do so, it cannot prevail. (Paul J. Byrum, 58
T.C. 731.) In the instant appeal respondent has offered
no evidence to contradict the statenents of aﬂpellant.

Nor has it offered any evidence which would challenge the
credibility of appellant's statenents. \Were appellant's
statements are conpetent, relevant, credible and uncontra-
dicted, we may not arbitrarily discredit or disregard them
(See Banks v. Conmm ssioner, 322 r.2d 530, 537 and the cases
cited Therein; “see also Estate of Albert-Rand, 28 T.C

1002, 1006; cf. Mac Levine, 31 T.C. 1121, 11724; dara 0.
Beers, 34 B.T.A 754, 758.)

Respondent has offered no evidence; it has

relied entirely on the presunption. Appellant, on the

ot her hand, has offered sone evidence, albeit weak, of
the fact that he had no, or mninmal, California source
income. The |aw inposes nmuch | ess of a burden upon a

t axpayer who is called upon to prove a negative - that he
did not receive the incone which the taxing agency clains
- than it inposes upon a taxpayer who is attenpting to
sustain a deduction. (Weir v. Comm ssioner, 283 F.2d
675; see also Mac Levine, supra, Clara 0. Beers, supra.)
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Appeal of Robert L. Webber

W& bel i eve appellant has satisfied his burden
of establishing that respondent's determ nation concerning
t he anount of conpensation he received froma California
source in 1967 was erroneous. \Wen respondent's deter-
m nation has been shown to be erroneous and the presumption
of correctness di sappears, respondent, and not the taxpayer,
has the burden of proving whether any deficiency exists
and, i'f so, the anount. (Cohen v. Conmi ssioner, supra;
see also Nelvering v. Taylor, 293 US 507, 514 [79 L.
Ed. 623); cf. Conpton v. United States, 33.4 F.2d 212,
216.) Since respondent has not satisfied the burden of
establishing a deficiency, its action in this matter nust
'be reversed

Appel lant al so points out that $306.65 was
wi thhel d for Webber's account in 1967 and none of it was
returned. Appellant contends that the amount should be

refunded with interest. Initially, we note that Wbber
is not a party to this appeal. Also we are unaware of
any claimfor refund being filed on behal f of \Wbber, or
any -other party, with regard to this anount. Even if we

were to determne that appellant's appeal constituted an
informal claim for refund, a question we do not reach, it
was not timely filed. (See Rev. & Tax. Code, §§ 19053,
26073.)

ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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Anneal of Robert L. Webber

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protest of Robert L. \Wbber against a proposed
assessnent of additional personal inconme tax in the
amount of $560.83 for the year 1967, and against a
proposed penalty assessnment for failure to file a tinmely
return in the amount of $216.87 for the year 1967, be and
the sane is hereby reversed.

Done at Sacramento, California, this 6th day
ot COctober, 1976, by the State Board of Equalization

<iizpékkpnﬁa./5'\é%3=g£xa0¢7 , Chairman
e o Merber

Menber

Menber

» Menber

1T
arresi /// (ém%i Executive

Secretary
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