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Thisappealismadepursuantto section 25667 of
Fkvenue BpldTaxationCode franthe action of the Franchise
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O P I N I O N

TaX
BoardontheprowtofC-MRanch  mnpany, Taxpayer, and&H.
mexman hundation, Inc., AsmmerandTransferee,  against a
praposedaeseswrentof~ti~alfraplcklsetax  intheamurk
of $75,746.42  for the fname year 1971. During the courSe'Of
thlt?seI;#oceedingsreapandenthas~edthatthecorrectrmrrunt
of tax in amtmversy is $30,013.67.
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Appeal of C-M Ranch Caqxiny, etc.

&pellantC+l  RanchCaqwy,  a taxable
incorporated in California in 1955. Its primary

corporatim, was
business operatim

was ranching. Incidental to its ranching operations, it sold real
prqwrty in 1963 and 1965. Itelectedti reportthegain fran
those sales on the installment basis pursuan to sections 24667

l5and 24668 of the Revanua and Taxation Code.,

On Deoenber 13, 1972, appellant was liguidated, On the
date of liquidaticn, all of appellant's stock was wned by the
M. 11. Sherman Foundation, Inc. (Rxmdation),  The Foundatim  is
a nonprofit axporation organized and operated under California
LW. The Foundaticm is an organization described in section 23701d
and is, therefore,exenptfrunthe  California franchise tax. In
the cause of the liquidation, theFoundation exchanged its shares
of appellant's stock for appellant's  assets. Included.tithoee
asse~wlerepxunissory  notes evidencingunrealizeddefermd  in-
fxxnthe  prior installmentsalf33.

On its final return, appellantdidnot report the
unrealized profit which had not yet been received fm the install-
mentsa1e!3. mver, respcWentdeterminedthat,upandissoluti~,
section 24672 required the inclusion of the previously unreported
incune in appellant13 ziwza8ure  of tax for the last period the tax
wasn'easuredbynetinoome. Acoordingly, respondent issued a
notice of proposeda.s8esanentreflecting the increased incane.
Appellant protested QI the basis of subdivision (c) of ssectia
24670tiichprovidee  that unreported installxrw&incawis  not
acceleratedifdistributed  in a.section 24502 liguidatian~
the basis of the distributed &ligations is detzzmined pursuant
to m&division (b)(l) of -ion 24504. Appellant's prate& Was
denied and this appeal followed.

The issue for resoluticn is whether gain is accelerated
on the transfer o f installment obligations when a tzNable oorporatia
is liquidatedbya taxaeqt corporation.

I-/ Unless otherwise stated, all statutory references are to the
RevenueandTaxaticnCode,
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Appeal of C-M Ranch Canpany, etc.

Sectian 24672 provides:

(a) Where a taxpayer elects to report incune
arising fran the sale or other disposition of
property as provided in this article, and the
entireinametharefrmhasmtbeenreported
prior to the year thatthetaxpayerceases  to be
saject  to the taxmeasuredbyneti.ncms lmpassd
tier Chapter 2 or Chapter 3 of this part, the
unreported iname shall be included in themeasure
of the tax for ths last year in which the taxpayer
is subject to the tax measured by net imcme
imposedunder  Chapter 2 orchapter 3 of this
part* Abatmentshallnotbeallcwdmderthe
provisions of Sections 23331 ti 23333, inclusive,
foranytaxmeasuredbymu~~edinstallmentinoane
arising fmn installmsnt  sales made during prior
incune years tiich is included in the measure of the
taxby reason of this sectionor for installmentinams
reportedduring theyearpreceding the year inti~ich
ti taxpayer ceases tobe subjecttothe  tax imposed
bythispart. Abatenmtshallbe allowed for any
taxmeasuredb~qxxtedormre~rted  iname
arising fm installmntsalesmdeduringthe
incane year precedjng dissolution orwithdrzwal
or cessation of business. T h i s  isectim shal l  not
be applicable where the installment obligation is
transferredpursuantto  a maoryanization asdefined
in .Sections  24562 and 24563 to another taxpayer a
party to the ~organization subject to taxunderthe
same chapter as the transferor, or is transferred to
anyexm nonprofitcemeterymrporation  asdefinsd
in Section 23701~ of this code. The detenninatim
of tiy deficiency resulting fmnthis section shall
be made under the provisions of Chapter 20, Article 1,
buttheperindofl~~ti~~~thatarticle,  andthe
accrual of interest under Chapter 21, Article 1, shall
amnenceonthedatethetaxpayerceasestobesubject
tothetaxinqms&underChapter2orChapter3ofthis
part.

(b) "Ckssatim of business" as herein used means
the failure todobusinessduringan  entire taxable year.
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The primary purpose of section 24672 is to ensure that,
in theeventof dis~l~~~o~~s~t~ofbueiness,~f~
incarr! frm instaUment  salcs.wmldnotescapetaxationunderthe
OaIik andcorporation TaxL3wa (*See

Cal. St. EM. of Qua%., May 1
z%Al oounterpart. It was designed specifically  to eliminate
the advantage which a coqmration might otherwise obtain under the
prepayment provisions of the California law where the tax for the
lastyearismeasuredby inccmeof the prdingyt=ar.

I[m?c, B Cal. St. Rd. of -1.

Section 24672 contains tsm exceptions to tk general rule
subjecting umaported  income from jnstallmnt sales totaxatia~
qqn dissolution or cessation of business,

The first exception iswhexethedissolutim or cessation
of business results fm a goreorgan.izationn as defined in sect&W
24562 and 24563. Thisexoeption is reasmable since, ina
reorganization as defined by sections 24562 and 24563, there is
a continuation of the original business enterprise in a modified
formtiethe succe will be taxable m the deferred inom~
of the transferor.

The seconde%ception concernsatransfertoaMlnprofit
cemetery corporation, The ticlusion of an exceptim for a specific
exempt oorporation is indicative of legislative intent not to include
exempt organizations in gexxxal, It is wellsettledthat~ a
statuteexpresses  certain exceptions ti a generalrule,otkr
e~ceptians~arr!  necx3ssaril.y exchded. (Collins v. Cit and Coun
of San FranciscoB 112 Cal. App, 2d 719 2dw

Appellant has not suggested that the transactim in
question CQnes within either of the shove mentioned excepticKM.
Shoe the Iegislature did not mc%ude appellant's transfer of
unreported instalhtenthxme fmnthepmvisions of sectian
24672, it appears that such unrepo&ad Iname must be incl~M
in the measure of +XIX for the Past year in which appellant was
subject to tax.

In order to avoid this result, appellant relies cm
section 24670 which povidesO in partx
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(a) If ah installmeht obliqatim is satisfied at
other than its fa~gmlueordistributed, transmttted,
sold, or otherwise dispsed of, gain or loss shall
result to the extent of the difference between the
basis of the obligatia a&---

(1)

(2)

w
sidered

The a.mcm& realized, ih the case of
satisfaction at other than face value
or a sale or exchanges or
The iair market value of the obligation
at the t&m of distributionp  tranmissim,
or dispositimp in the case of the
distribution, transmission, or dis-
positionotherwisethah by saleor
exChJ?lng@.

gain or loss so resulting shall be con-
= resulting from the sale or exchange

of the pvty in respect of which the install-
mnt obligation was reoeived.

(b) The basis of an installment obligation
shall be tk excess of the face value of the
obligaticm over an ltotheiname
whi& HEould be r&&Pe tt.wze the obligation
satisfied in full.

w (1) If-

(A)

(H)

An installment obligation is dis-
tributed in a l&uidation  t0 which
Section 24502 (relating to cmplete
liquidation of subsidiaries) applies;

The basis of such obligation in the
hands of the distributeeisdeter
mined under Section 24504(b)(l);

then no qain or Boss with respect to the distrjbution
of such obligation shall be &xgnizedbythedis-
tributinq cmporation,
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Appeal of C-M Ranch campany, etc.

In prior decisions we have held that where a dissolving
corporation distributes installment obligations in the taxableyear
to which section 24672 is being applied, section 24670 Inustbe applied
to lim..t section 24672 "unreported inccmen to the differenos between
the fair market value of the jnstallmmt obligations at the time of
distribution and the taxpayer's basis in those obligations.

The parties agree that, in this respect, section 24670 has been appli .ed
amectly.

kiowver, it is appellant's positicm that subdivisik3n (4 (1)
of section 24670 prohibits the recognition of any gain cue the transfer
of the installmnt obligation to the Fbmdaticm. That subdivisi~~~~
provides that m gain shall be recognized where imtallmxk obligations
axe distributid  in a section 24502 liquidation where the basis of the
distributed obligations is determimd pcrrsuant to mbdi~isia~  (b) (1)
of section 24504.

withane exception, the requirments for a section 24502
liguidation are present, Thatexcepticmconcerns thepmvisioh
in secticm 24502 which states that "[nlo gain or loss shall be
reoognizedon the receipt by a corporationofpmpertydistributed
in amplete liguidation of another oorporation." Emphasis added.)
Thus, a section 24502 liquidation can occur mly if prqerty iS
distributed tm an entity capable of taking as a ccqoratim,

section 23038, which defines a "coqoraticnn, pmvidesr
in part;

"CWporation" includes every corporation except:

03) Corporations expressly tempt frm the
tax by this part or the Constitution
of this state.

Sinm the Foundation, a tax exqt axporatioh, is specifically
cxclukd fnm tk definition 9f a corporation, it appeam that it
ciuulot be a party to a section 24502 liguidatioh,
Canham llairies, Inc., Cal. St. Bd. of Ekjual., E&&I 29,
ITB IS Nor 02eP Dec. 5, 1958,)
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Appeal of C-M Ranch Ccqmny, etc.

In its attqt to avoid the definiticm
appellant relies on section 23030 which states:

of "corporatian",

EWept~retheccsltextotherwisenaguires,
the definitims given in this chapter govern
the construction of this part.

In arguing that the "context otherwise requires" that the definitim
of )'corporation"  include a tax tempt corporation, appellant advances
several cantentims.

The first reason advanced for giving the word "corporation"
its plain meaning when used in section 24502 is that this is dme in
the correspcmding federal provision, section 332 of the Internal
Revenue Code of 1954. Hmever,respcsndenthaspointedoutthat
a critical difference between federal law and California law in
this area is that an inaqorated tax exeng?t organization is not
occluded fm the federal definition of Vorporaticn."  In view
of this basic diffexenae,  appellant's reliance an federal law is
inamzupriate.

Next, appellaut suggests that the incme in questim
wouldnot have been taxable if the liquidatiunhadbeencarried
outundmrothcrsectionsofthe RevenueandTaxationCode. Thus,
appellautmaintains, it is appropriate to look to tbseothersecti~s
in interpreting section 24502. Initially, be mte that it is not at
all clear that the transactim muld have escaped taxation by the
routeappellantsuggests. ~nanyevent,taxamsequencesdepend
~whatwasdoneandnot,lloanwfiatmi~t~~~~e,  (Appeal
of Banzer, Inc., Cal. St. Ed. of Equal., Feb. 5, 1968.)

Appe11anthasadvancedother similar argm&swhi&we
have cmsideredand fuundwithoutmerit.

We believe that the Legislature did not intend to alluw
transactions such as thecneunderamsideration ImescapetaxatiOn.
In order to effectuate this intent it is necessary to apply the
statutory definitim of "corporation" cmtained in section 23038.
Since that definition excludes tax exempt corporations, the Foundation
cannot qualify as a corporate distributee within the section 24502
excepticm to section 24670. Accordingly,theuure~inacmefran
the installment sales must be included in the measure of tax for the
last year inwhich appellantwas subjecttitax.
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nppcal of C-M Rimcll caqany, etc.

O R D E R

Pursuant to theviewsexpressedin  theopinionofthe
boardon file in this proceedbg, andgoodcause appearbqtherefor,

ITISIEREBYORDERED,ADJUDGElDANDDEXX?ED,  pursuantto
section 25667 of the Revenue and Taxatim Code, that the action of
the FYanchiseTax Boardon the protestofC-MRa.nchCsnpany,
Taxpayer, and M. II. Sheman Foundation, Inc., Assurrer and
Transferee, against a proposed assesmt of additimal franchise
tax in the amount of $75,746.42 for the incurs year 1971, be and
the smeis  hereby modified inaccordancewithrespmdent's
corxession. In all other resws the actionof the FYanchise
Tax Board is sustained.

Done at Sacramenti,  Qlifornia, this 26thday of July
1976, by the State EQard of Equalization.
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