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‘.
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‘l’his appeal is made pursuant to section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board -on- the protest of Richard E. and June M. Eckenweilek against
a p-roposcd assesslncnt of additional personal income tax in the
amount of d1.6,322.05 for the year 1968.

Richard E. Eckenweiler, hereinafter referred to as
appellant, entered into a limited partnership with Sunset Interna-
tional Petroleum Corporation on July 1, ,1965. The partnership,
Hacienda’Hil1.s;  Limited, was formed to acquire’, develop, land sell
certain real ‘property’locatccl  in fiacienda Hills, Los Angeles?County.,. : L
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Appeal of Richard E. and June M. Eckenweiler

Appellant, who was the general partner, contributed the following
property, subject to notes secured by trust deeds, to the partner-
ship:

As.sets contributed at cost
Improved real estate

_‘I Improved subdivision lots
Houses under construction
UnimproyRd land
Model home furniture

Plan deposits

$ 441,734.74
2,553,999.,93

442,855.65
131,577.40

50,363.41

Total
4,000*00

$3,624,531.13

Liabilities
Notes payable (secured by

trust, deeds) $3,600,838,75  ‘,
Contracts payable 25,508.18

: Accounts payable and customers’
deposits 5,772.09

Total $3,632,119.02 0
Excess of liabilities over assets contributed $ 7,587.89

., :

’ ’ bn March, 1, l966, pursuant to an appropriate amendment
to the articles of limited partnership, appellant became the limited
partner and Sunset International Petroleum Corporation became the
general partner. ,.

The partnership’s operations for the years 1965 through
1967 resulted in the following losses:

: ‘kear  2
Partnership’s
Tota l  Loss” ;

1965 .I_ i _ $,: 49,040.00,
19.66.. ,. ‘. ! 511,  8 3 7 .  00
. 1967 71s, 519.00 .

T o t a l $1,276,396.00
L ._ -. ‘.’

.< 1, ,. / ” : _’ 1 $,. -. f. ,’ ,_

Appellant’ s
Distributive Share

$ 20;620.00,v
255,919.OO
357,759.OO  :

$634,298.00

,_. : .“. j .

I/_ :This.‘amount &lects’appellant’s  tiithdrawals from the
partnership  in ‘addition to,his distributive share of the

7.‘. /tiner$hip lo.ss .f<j.ir!19~5.  : :
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Appeal of Richard E. and,June  M. Eckenweiler i.

I Iowcvcr,-  .for the yei1 1’ 1968 the pa Itnersliip’s,  ncbt income was : .:
$X57,220.00. Appellant’s distributive sha rc was $I78,h IO. 00.
The income resulted from the excess of liabjlitics  existing against
the partnership’s real property over the properties’ basis at the
time of foreclosure by California Federal Savings.and Loan Associ-
ation in that year. : .,

Appellant did not include his distributive share of the
partnership’s income in his 1968 California personal income tax
return. It is appellant’s position that the inclusion of his share of
the partnership’s net losses for the years 1965 through 1967 did not
result in any tax benefit since appellant’s taxable income, without
inclusion of the partnership’s net losses, resulted in no tax liability
for those years. Therefore, appellant concludes, those losses should
be available to offset his distributive ‘share of the 1968 partnership
income.

Respondent determined that the income should properly

0
have been included in appellant’s 1968 income and issued the proposed
assessment which forms the basis for this appeal.

The parties agree that the foreclosure constituted a sale
and that a gain was realized to the extent.that  the liabilities exceeded
the properties’ basis in the hands of the partnership. They also agree
that since the property was held primarily for sale in the ordinary
course of the partnership’s business the gain constituted.ordinary
income. Therefore, the sole issue for determination is ‘whether
appellant is taxable upon his distributive share of the partnership
income for the year 1968. : j

Appellant relies on section 17858 of the Revenue and
Taxation Code and the regulations which interpret that section..
Section 17858,of the Revenue and Taxation Code states: I

A partner’s distributive share of partnership loss
(including capital loss) shall be allowed only to
the extent of the adjusted basis of such partner’s
interest in the partnership at the end of the
partnership year in which such loss occurred.

0

Any’ excess of such loss over such basis shall
be allowed as a deduction at the end of the partner-
ship year in which such excess is repaid to the
partnership.
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Gill be allowkxI only to tllr: clxtcnt ‘of- tiiti’.adjtisted  ; .‘, ” ,. ‘.:
s I .’ b a s i s  ( b e ’f o t e  reductidn by, c u r r e n t  ,$,kar’s, Josses)‘,- Y ‘, ’ : ’

of such pa-rtner’s interest in the partnership ‘at,2 si .’ ‘. ,*
the cnci of 1%~: partnership taxable year in which such

r loss ~~c&rr~~‘l:~ A J3nrtnc:r’s  Sh:ire of loss :in excess
,.of .hi.s ail,justed  ba:; i :’) at_ tli@ end,of t h e  part.nership  r i “‘,, f’
tax&It? ~C:I I- will not. kju allowed for’that yea r. ,I-Tuw- ! ,“’

. . .~/ ever;. :idy I.osS sb d~sallowkd  shall be’ allbwed as .a ..I.’
.” ; .deduction  at the end of the fi.i-st succeedingpartner-  .I ‘.

t’:j’i 1’: j:hip.taxablc:  year; a’nd suhtiequent par tnership : ‘. .‘I
.-i ;‘, h, ‘. .: : tax&l e y,ert i-s, to the extent. that the partner’s i’

. .i.

thus jiertiiitCi i@~t.l!!: ilctik!~:tic.ui  <Yf losses disallowed in-prior yea’rs up to
that ‘~nik’nt:~ -TYi~lc:~~ .ik: $1~34,  2(US,  !I0 in pa rtrwrship losse’s allocated to
him’ for’&‘& yd r-k lW1.7 ~:~wc~I.I~:;II~  19(_,7 exceeded the $1,78, 610. 00 in. income
realized in 1968, a loss ii1 ;III equivalent amount is allowable i-ii 1968,

thus offsetting the entire: amount of income, Therefore, appellant
con’clude%; k 6~1s  ‘i-orrect  i II ‘nor r-eportirig kny oartne’rship i n c o m efor 1968;’ ,; . :_ ..;. {(‘ 1 .

,i :
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0 Appeal of Richard E. and June M. Ecke,nweiler
.

,:.
. .

The basis to a, partnc,r of his partnership interest
;qui ~-ccl by iI c‘clnt r-ibution of p~-ope rty to the partnc~rship shall
be tllc;, adjusted basis of the property at the time of contribution.
If the contributed property is subject co indebtedness the basis
of the contributing partner’s interest shall be reduced by the
portionof the,indebtedness  assumed by the other
the partnership’s assumption of his indebtedness
distribution of money to the. contributing partner.
Code, tit., 18, ‘reg.  17882. )’

partners, since
is treated as a

(Cal. Admin.

In a similar vein- the, regulations also prov,ide ,that
where a partnership assumes the separate liabilities of a partner’
or a liability to which property owned by such partner is subject,
the amount of the decrease in such partner,‘s,liabilities  is treated
as a distribution of money by the partnership to suchpartner. It
is immaterial whether tile mortgage is assumed by the partner-
ship. (Cal. Admin. Code, tit. 18, regs. 17915, subd. (b)(2) and

.

Appellant’s original basis in the partnership, when

w. )

0 computed in ac(;o dance with the principles set out above, is
$1, 808, 371. h’>. ETPThis amount was more than sufficient to allow
appellant to utilize his.onc-half share of the partnership’s losses
for the years 196s through 1967, which. totaled $634,298.00. Conse-

quently, appellant was’not precluded by the,prov.isions of section
178.58 of the Revenue and Taxation Code and the applicable regula-
tions from’ut.ilizing any partnership loss during the years 1965
through 1967. Therefore, appellant had no unusable loss available
in 1968 to offset the income real.iFed in ,that year. _.

_. ._

tn conclusion it is our opinion that appellant’s distribu-
tive share of partnership income resulting frotn the foreclosure of
partnership property which was subject to liabilities in excess of
basis was properly includible in his 1968 income. Accordingly,
.respondcrIr:‘s  action in this nlatter must be sustained.

Less:
Portion of indebtedness ;~ssumcd  by other

partner (l/2 x $3,632, 119.02)

$3,624,531.13

1,816,059.52

Appellant’s original basis in the partnership $1,808,471.62
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Pursuant to the vie*& expressed in the opinion of the::.:
board ori,@e ifi this prtikeeding, ;~qd good cati& ,ap&aring ,theiefor,

_’ I
._. ‘.’

IT Is J-~EREBI;’ ~RI)E~w>, ~UIJLJIJ~IXL'AND  DECREG~,
pursuant to .section 1859*5  of the Revenue  and Taxation Code,, ,that ”
the action of the Franchise “Tax Board ofi the protest of, Richard-  I?.
and June M. Eckenweiler against a proposed assegsment  of
additional. person4 income, tax in the amount of $i6,322.05  for
the year- 1968, be,and the same is hereby sustained.,, .-i
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