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OPLNL ON
i

This appeal is made pursuant to section 1859
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of Leonard J. and
Lorrai ne K. Meyberg against proposed assessnments of
additional persSonal” income tax In the anounts of $286.41
and $1,129.04 for the years 1964 and 1965, respectively.

_ This matter was consolidated, for purposes of
hearing and decision, with the Appeal of Penn Co.,Ltd.

decided this day. Since the resqufﬁon Of T tne primary
Issue in this appeal is controlled by our determination
I n Penn Co.,Ltd., We_adopt the findings and concl usions
set=Tor erein. They are summariZed bel ow.
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Appeal of Leonard J. and Lorraine K. Meyberg

Penn Co.,Ltd., was incorporated in 1931.
However, no stock was ever issued, The original three
I ncorporators were enpl oyed by appel|lant Leonard J.
Meyberg.  The corporation acquired the H ghl and Property
in 1935 for a recited consideration of $10.00. A 50-
cent revenue stanp was affixed to the deed indicating
that the net value of, or the net consideration paid
for, the realty conveyed was $500.00 or |ess. I'n 1964,
by corporation grant deed, Penn Co.,Ltd. cpravesld he
roperty for arecited consideration of $42,500.00. I n
t hat year the purchaser paid the corporation $12,000,00
in cash and gave Its note to Penn Co.,Ltd.,for $30,500.00.
The note was paid in full in 1965. From these proceeds
Penn Co.,Ltd.,distributed $11,535.44 and $30,500.00 t O
appel l ant's in 1964 and 1965, respectively.

ApFeIIants treated the sale of the H ghland
S

Property as though it had been owned and sold by them

individual Iy, reporting It on the installment basis in

their 1964 Joint personal income tax return, In cal-

culating their purported capital gain, appellants

mai ntai ned that they paid $8,000.00 for the property

Initial I¥ and Incurfed selling expenscs of $290. 25.
pellants reported that they received $12,000.00 from

tAﬂe al l eged sale in 1964, However, .appellants di d not
rLtegort Itheggo,soo.oo whi ch they received from Penn Co.,
. n 1l R

After an audit respondent determned that the
n.on the sale of the Hghland Pro ertY was properIK
ributable to Penn_co.,Ltd., and that the property had
asis of $500.00. Respondent then conputed the gain
$41,709.75 ($42,500.00 selling price less $500. 00
ost basis and $290.25 sellin expense) and determ ned
that the proceeds distributed to appel'lants were divi-
dends taxable t0 them as ordinary incone. Although
appel lants reported the receipt of $12,000,00 i N 1964,
respondent conceded that they actual 1{ recei ved only
$11,535.44 from Penn Co.,Ltd., in 1%,

a
t

The primry question for determnation is
whet her respondent properly determned that the dis-
tributions to appellants Trom Penn Co.,Ltd., in 1964 and
1965 constituted dividends taxable as ordinary income.
W find that respondent’'s determ nation was correct.
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I n égpeal of Penn Co.,Ltd., decided this da){],
we held that the appelTant was a taxable entity and that
the gain fromthe sale of the Highland Property was tax-
ableto it, Upon receipt, the proceeds from the sale
were distributed to appellants pursuant to a resol ution
of the cogporat,ion's board of directors. It follows
that the distribution constitutes a dividend taxable to
appel lants as ordinary income. &

A?pellants contend that the distribution
cannot constitute a dividend since the corporation had.
no earnings and profits. However, in view of our holding
in Appeal” of Penn Co.,Ltd., supra, the corporation had
earnrngs. and profrizsn &4 f rom the Hi ghland PropertP/
transaction al one of $41,709.75. This accounts for al
of the distribution chargeable to appellants as ordinary
| ncome for _both 1964 and 1965 except approxi mately
$300. 00.  Presumably, this anpunt constitutes. earnings
and profits fromprior years. In any event, in matters
involving distributions such as this, the burden is upon
the taxpayer to P,rove that the corporation did not have
earnings and profits equal to the ampunt distributed.
(DiZenzo v. Commissioner, 348 F.2d 122, 127.) This
appellants failed to dO.

_ Furthernore, the fact that a corporation has
failed to issue stock, as Penn Ceo.,Ltd,, failed to do,
has not caused the courts any concern in anal ogous situa-
tions when taxing corporate distributions to the party or
a,rtbl ?s who exerctl sed dom {n on and tcontrolT O\ier t eogll S-

ributing corporation _or its property. Taylor v. Com
m SSi onerg 44% F.2d 455 Carvgr \l? L}Fn ted §¥a€eg 4T3
F.2d 233; Estate of Lichsteln, T.C. NEMD., Oct. 29, 1962.)

I7Sedtion 17381 1 or tne"Rvenue and Taxation Code

provides, | N pertinent part:

[Tihe term "dividend" means any distribution
of property made by a corporation to its
shar ehol def s- -

(a) Cut of its earnings and profits
accufmul ated after February 28, 1913; or

(b? Qut of its earnings and profits of
the faxable year... without regard to the
amount of earnings and profits when the
distribution was “nmade.
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_ , There is another issue which nust be resolved
inthis mtter. M. Myberg nmade numerous business
trips during 1965. Genérally, his wife accorr%anl ed him
and on one extensive trip to the East Coast they were
acconpani ed by their son,, The total cost of these trips
was $9,073.08. In their 1965 Joint personal incone tax
return, ap{)el | ants deducted $5,443,85 or 60 percent of
the total travel expense incurred as.a business travel
deduction. After auditing these expenses, respondent
determned that only $3,629.23 or 40 percent of the
total travel expense was attributable to business
related travel.

It is well established that amunts expended
by a taxpayer for the purpose of having his wfe accom
pany himon a business trip where the “wife's presence
does not serve a bona fide business purpose constitute
a _nondeducti bl e Eersonal expense. (Patterson v. Thonas,
289 F.2d 108, 114; Wn ei sner, 34.T.T I122, .
The same principle appries win equal vigor to appellants’
son. Respondent determned that the proper allocation
was 60 percent to personal expense and 40 percent to
busi ness expense. _ Respondent % deterrination i S presuned
to be correct. (Todd v, McColgan, 89 Cal. App. 2d 509
(201 P.2d hlh].)b Appellants have fa,l led to offer any
evidence to substantiate their arbitrary allocation, of
60 percent of these conbined travel expenses to business
urpo%e?.d Accordingly, respondent's determnation nust
e uphel d.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T | SHEREBYORDERED,  ADJUDCEDANDDECREED,
%l)Jrsuant t 0 section 18595 of theRevenue and Taxati on
, that the action of the Franchise Tax Board on the
protest of Leonard J. and Lorraine K Meyberg agai nst
proposed assessnments of additional personal Tncone tax
In the ampunts of $286 41 and $1,129.04 for the years
1964 and 1965, respectively, be end the same is hereby
modified in accordance wth respondent's concession. In

al | other respects the action of the Franchise Tax Board
IS sustained.

Done at Sacramento, California, this 19th
day of February , 19'74, Dby the State Board,of»i;qualization.

» Chairman

» Member

, Member

® el izee ez b, womver
ATTEST: 4254;5/2¥£22;¢f§;g3 , Secretary
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