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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
W NG EDW N AND FAYE LEW )

For Appellants: Wng Edw n Lew,
in pro. per.

For Respondent: Crawford H. Thomas
Chi ef Counsel

Gary M. Jerrit
Counsel

OPLNILON

This appeal is nade pursuant to section 13594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Wng Edw n and
Baye Lew agai nst proposed assessnents of additiona
personal income tax and penalties in the total amounts
of $357.50, $589.72, and $585.72 for the years 1966
1967, and 1968, respectively, and against a proposed
assessnment of additional personal inconme tax in the
amount of $636.43 for the year 1969.

The questions presented are: (1) whether
certain item zed personal and business expense deducti ons
claimed by appellants in their California personal incone
tax returns for the years 1966, 1967, 1968, and 1969, were
properly disallowed-by respondent due to |ack of sub-
stantiation: and (2) whether the penalties proposed for
failure to file tinEIY returns for 1966, 1967, and 1968,

e

and for failure to fi a return upon notice and demand
for 1966, were proper,
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During the years on appeal appellants resided
in San Francisco. Appellant Wng Lew was an engi neer for
the State of California and Mrs. Lew was enpl oyed as an
accountant by the federal government. In addition to
these full-tine jobs, appellants worked part time in two
busi nesses of their own: marketing Christmas trees and
operating a college wonen's room ng house. Roth busi-
nesses have consistently |ost noney and appel | ant has
stated that he expected this trend to continue. Altru-
istic purpose was the prinme notivation cited for having
remai ned 1n these losing enterprises. Inflation and
insufficient tine to devote to the businesses were the
main factors mentioned by appellant to explain the
continued | osses.

I n 1363 respondent was advi sed by the I|nternal
Revenue Service that appellants had filed a joint federal
income tax return for 1966. Upon receipt of this infor-
mation, respondent searched its records but could find- no
evi dence of any California personal income tax return
filed in appellants' names for 1966. On July 29, 1968,
respondent notified appellants that a return had not been
filed for 1966 and demanded that one be filed. Wen
appellants failed to respond to this demand or to sub-
sequent demands, a proposed assessnment was made.

On May 2, 1969, Cctober 16, 1970, and Novenber 16,
1970, returns for 1966, 1968, and 1967, respectively, were
submtted in response to respondent’'s demands. Appellants'
1969 return was timely filed. Appellant stated that al
returns for the years in question had been submtted on
time and that the returns forwarded to respondient were
"file copies" of the originals. However, respondent could
find no record of any original returns filed by appellants
for 1966, 1367, or 1365.

In Septenber 1370, respondent began an audit of
appel lants' returns for the years 1966 through 1969.
Appel lants were asked to substantiate a number of itemns
appearing in the returns, |nclud|n% item zed personal and
busi ness expense deductions, and the amount of gross incone.
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In response to this request appellant stated
that production of primary substantiation records was
i npossi bl e since they had been | ost during cleanup
operations following a theft and vandalismincident which
occurred on appellants' business premses a few nonths
after commencenent of the audit. Appellant's only
attenpt to substantiate the deductions was nmade by
mwiting nunerous confusing letters to menbers of
respondent's staff.

On March 26, 1971, respondent concluded its
audit of appellants' returns for the years 1966 through
1969. It was determ ned that, due to | ack of substan-
tiation, item zed personal deductions would be disallowed
and item zed busi ness expense deductions would be per-
mtted only to the extent that they offset gross rental
incone. In addition, respondent proposed a 25 percent
penalty for failure to file a return upon notice and
demand for 1966, aswell as a 5 percent negligence
penalty and 25 percent penalties for failure to fil

e
timely returns and failure to furnish information for
1966, 1967, and 1963. (Rev. & Tax. Code, §$ 18682, 18684,

18681, subd. (a), and 18683.)

After a protest hearing in Septenber 1971
respondent withdrew the penalties for negligence and
failure to furnish information. However, the penalties
for failure to file timely returns and failure to file a
return upon notice and denmand were retained.

Respondent's di sal | owance of the item zed per-
sonal and busi ness expense deductions for the years 1966
t hrough 1969 and the inposition of penalties for failure
to file tinely returns for 1966, 1967, and 1968, and for
failure to file a return upon notice and denmand for 1966,
gave rise to this appeal

| n deci di ng whet her or not respondent Broperly
di sal l oned appellants' deductions for |ack of substan-
tiation, it must be kept in nmind that deductions are a
matter of |egislative grace and the burden of proving
the right to a deduction is upon the taxpayer. (New
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Colonial lce Co. v. lielvering, 292 US. 435 (78 L. Ed.
1348] ;Deputy v. du Pont, 308 U.S.488 [384 L. E4d. 416]:
Appeal of James M. DennyyCal. St.Bd. of Equal., May 17
1962.) Despite this well-settled principle, appellants
contend that the alleged |oss of their records nade
substantiation difficult and that the burden of gathering
information in support of the deductions should therefore
be on respondent. W do not agree. Respondent has no
duty to substantiate a taxpayer's claimto deductions.

The burden of proving his deduction is on the taxpayer

and the nmere fact that evidence is difficult if not

I npossi ble to obtain does not relieve himof this burden.
(Burnet v. Houston, 283 U S. 223 [75 L. Ed. 991].)

In the instant case, appellants have nade no
attenpt to'carry their burden of proof. By their own
adm ssion, substantiation in support of their claimed
deductions existed in the formof the records in the hands
of third parties. Nevertheless, they nmade no attenpt to
produce that substantiation. Instead they have offered
only their uncorroborated assertions that the figures
appearing in their incone tax returns were accurate. In
BreV|ous cases where substantiating evidence was avail abl e
ut not produced by the taxpayer the courts and this board
have held that a taxpayer's uncorroborated assertions are
i nadequate proof of his right to the clainmed deductions.
(Bi rnbaum v. Comm ssioner, 117 ®.2d 395, \Watab Paper Co.,
J7T B T.A 488; Appeal or Nake M. Xamrany, Cal. St. Bd. of

Equal ., Feb. 15 1972.) Accordingly, we sustain respondent's

di sal | owance of appellants' deductions.

Wth respect to the penalties assessed by _
respondent, appellant contends initially that all penalties
were canceled at the protest hearing held on Septenber 22,
1971. This contention is based in part on what appellant
al l egedly was told by respondent's hearing officer, and in
part on an Qctober 14, 1971, letter fromthe Governor's
executive secretar¥_indicating that he also had been told
by respondent's officials that the penalties had been
cancel ed. Regardl ess of what appellant and the Governor's
O fice may have been told, however, respondent in fact did
not cancel all of the penalties when it issued its Notice
of Action on Taxpayer's Protest dated Hovember 22, 1971.
Under Revenue and Taxation Code section 18593, that docu-
ment constitutes the official notice to the taxpayer of
the action taken on his protest, and also forns the
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jurisdictional basis for a taxpayer’s appeal to this board.
Accordingly, in determning this appeal, we must take the
"notice of action" as we find it and rule on its merits,

at least in the absence of sone estoppel against respondent.
Since no such estoppel would appear to lie under these

ci rcunstances (see CGeorge H. Baker, 24 T.C 1021), we are

obliged to determne the Propriety of the penalties
asserted in the "notice of action."”

Section 18681, subdivision (a), of the Revenue
and Taxation Code pertains to the penalty for failure to
file a tinely return. It provides:

If any taxpayer fails to nake and file a
return required b% this part on or before
the due date of the return or the due date
as extended by the Franchise Tax Board,
then, unless it is shown that the failure
is due to reasonabl e cause and not .due to
willful neglect, 5 percent of the, taX shall
be added to the tax for each nmonth or frac-
tion thereof elapsing between the due date
"of the return and the date on which fil ed,
but the total penalty shall not exceed 25
percent of the tax. ~The penalty so added
to the tax shall be due and payabl e upon

notice and demand from the Franchise Tax
Boar d.

Appel lants allege that they filed tinely returns
and paid the taxes when due. However, this claimis
unsubstantiated by any independent evidence of paynment
such as cancel ed checks. Under these circunstances,
and in view of the fact that respondent could find no
record of any returns filed for the years in q%estion
we nust conclude that no returns were fil ed. See
Anthony J. Petrone, T.C. Meno., Sept. 22, 1959.) It
follows that the penalties inposed bK respondent for

e

failure to fiie timely returns for t years 1966, 1967,
and 1968 were proper.
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The penalty for failure to file a return upon
notice and demand is authorized by section 18682 of the
California Revenue and Taxation Code. It states

|f any taxpayer, upon notice and denmand by

the Franchise Tax Board, fails or refuses to
make and file a return (other than a declara-
tion of estimated tax required under Sections
18414, 18414.5, and 18415) required by this
part, the Franchise Tax Board, notw thstandi ng
the provisions of Section 18648, may estinate
the net income and conpute and | evy the anpunts
of the tax due from any available information.
In such case 25 percent of the. tax, in addition
to the penalty added under Section 18681, shal
be added to the tax and shall be due and payabl e
upon notice and demand from the Franchi se Tax
Board.

The facts show that on July 28, 1968, respondent,
pursuant. to section 18682, notified appellants that no
return had been filed for 1966 and demanded that one be
filed. No filing date was specified; and appellants did
not file a return until My 2, 1969, approxinately nine
nonths after the demand was made.

In Appeal of J. H Hoeppel, Cal. St. Bd. of
Equal ., Feb. 26, 1962, we held that, when the denand fails
to specify a date within which the return nust be filed,
t he regulations inply that a reasonable time will be
allowed for filing the return. W further held a six-
nonth delay in filing to be unreasonable. In the instant
case, appellants delayed filing for nine nonths. This,
too, was an unreasonabl e delay. Consequently, we sustain
respondent's inposition of the penalty.

I n accordance with the views expressed herein,
we sustain respondent's determ nations, both with respect
to the disallowance of appellants' claimed deductions and
the inposition of penalties.
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board on the
protest of Wng Edwi n and Faye Lew agai nst proposed
assessnments of additional personal income tax and
penalties in the total amounts of $357.50, $539.72, and
$585.72 for the years 1966, 1967, and 1968, respectively,
and agai nst a proposed assessnment of additional personal
incone tax in the anount of $636.43 for the year 1969,
be and the sanme is hereby sustained.

Done at Sacramento, California, this 17th day
of Septenber, 1973, by the State Board of Equalization.

ATTEST: , Secretary
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