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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
DOROTHY C. THORPE GLASS MFG. CORP. )

* Appear ances:

For Appell ant: Arthur D. Sweet
Presi dent

For Respondent: Richard A Watson
Counsel

O _PIN1. _ON
This appeal is made pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Dorothy C. Thorpe
dass Mg. Corp. against a proposed assessnent of addi -
tional franchise tax in the amount of $1,677.62 for the
I ncone year ended July 31, 1963.

During the year in question appellant owned
real property on Thonpson Avenue in G endale. Previ-
ously appellant had | eased the property to an affiliated
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corporation for the conduct of the affiliate's business.
Both appellant and its affiliate have at all tines
operated as separate business entities, each keeping
separate books and filing separate corporate tax returns.
During the period in question appellant's only business
ag%[Y[ty was | easing the Thonpson Avenue property to the
affiliate.

In 1959 the affiliate needed additional space
and | eased the |and and buil ding adjoining the Thonpson
Avenue property. The adjoining property was owned by a
third party unrelated to either appellant or the affil-
iate.  The two adjoining buildings were used as a single
integrated unit wth conveyors, passages, and doorways
connectin? the two buildings. In order to provide
addi tional storage space and as part of the considera-
tion for the |ease, the |lessor constructed a nezzanine
in the adjoining building. The nezzanine, as constructed
violated G endale's Building and Safety Code. Notice of
the defects was given to the affiliate and | egal action
was threatened if they were not renedi ed. Si nce correc-
tion of the violations was not economically feasible, it
was determined to construct new facilities. To facilitate
construction, appellant and its affiliate obtained a |oan
fromthe Small Business Adm nistration (SBA). As a con-
dition to the loan, appellant was required to and did sel
t he Thonpson Avenue property and apply the proceeds to the
out st andi ng bal ance of the SBA loan. The property was
sold and the new plant occupied during the year ended
July 31, 1963. The new plant was used in the sane way
as the old property.

On its federal income tax return for the year
ended July 31, 1963, appellant did not report the gain
on the sale'but instead transferred the basis of the
Thonpson Avenue' property to the new property. The
| nternal Revenue Service determ ned that appell ant
realized a long-termcapital gain on the transaction.
Appel [ ant di sagreed, contending that the gain on the
property was nonrecogni zabl e since the gain arose out of
an 1 nvoluntary conversion of its property. The matter
was litigated in the United States Tax Court (Dorothy C.
Thorpe dass Mg. Corp., 51 T.C. 303) and a determnation
adverse to appelTant was rendered.
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_ Based on the federal audit report respondent,
I ssued a notice of proposed assessnent on April 18,
1967. Appellant protested the proposed assessment but
the protest was denied after the Tax Court's deci sion
becane final. It is fromthis action that appellant
appeal s. However, in accordance with the Tax Court's
determ nation that the proposed gain on the sale of the
Thonmpson Avenue property shoul d be reduced by selling,;
costs in the anpunt of $5,690.40, respondent now con-
cedes that the correct liability is $1,364.65.

The primary question for determnation is
whet her appellant is entitled to nonrecognition of the
gain realized on the sale of its property. The resol u-
tion of this question turns on whether there was an
i nvol untary conversion of the property within the terns
of section 24943 of the Revenue and Taxation Code. That
section provides, in pertinent part:

|f property (as a result of its destruction
in whole or In part, theft, seizure, or
requi sition or condemmation or threat or

I mmi nence thereof) is conpulsorily or invol-
untarily converted--

(a) Into property simlar or related in
service or use to the property so converted,
no gain shall be recognized.

_ Since section 24943 of the Revenue and Taxation
Code is substantially identical to section 1033(a) of the
| nt ernal Revenue Code of 1954, respondent followed the
federal audit report and E{oposed a correspondi ng assess-
ment of additional tax. nl ess appel | ant can show t hat
the federal determ nation was erroneous its accuracy
must be conceded. (Rev. & Tax. Code, § 25432; see al so
Appeal of vinemore Co., Cal. St. Bd. of Equal., Dec. 12,
19727) AppelTant 1ndicated its belief that the deter-.
m nation was erroneous by challenging it in the Tax
Court. However, the court ruled against the taxpayer
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The determ nation of a federal court construing
a federal statute is entitled to great weight in inter-
preting an identical state statute. (Meanl ey v. McColgan,
49 cal. App. 2d ‘203, 209 [121 P.2d 45]1; Appeal of Estate
of Adam Hol zwarth, Deceased, and Mary Holmarth, Cal. St.
Ed. of 'Equal., Dec. 12, 1967.) Here the statutes are
the same 'and the Tax Court decided the precise issue
that is now before this board. In view of that fact, the
disposition of the case at the federal level is highly -
persuasive of the result that should be reached here.
(Appeal of ' Estate of Adam Holzwarth, Deceased, and Mary
Holzwarth, supra.)

_ In reaching its decision the Tax Court found
that appellant had no interest in the property threat-
ened by the city. Only the lessor and the |essee,
aﬂpellant's, afm liate, had any interest in the property;
The affiliate's interest could not be attributed to -
appel l ant since both were separate, viable corporate.
entities. Since appellant had no interest in the
building, it had no property covered by the statute.
Furthernore, the Tax Court concluded that the evidence
did not establish that the city caused an involuntary
conversion of the ﬁroperty In question within the terns
of the statute. The only action threatened by the city
was a crimnal action with a minimal ﬁenalty upon con-
viction. The city did not threaten the condemmation or
taking of the building. Wile the threat of a crimnal
conviction is coercive, it does not constitute a threat
of requisition or condemnation of property as contem
plated by the statute. (See, €.g., Anmerican Natural
Gas Co: v. United States, 279 F.2d 220, cert. den.

364 U'S. 900 [5 L. Ed. 2d 193].)

The Tax Court also found no nerit in appel-
lant's argunent that there was a governnental requisition
since the SBA | oan was conditioned upon the sale of the
Thonpson Avenue property and application of the proceeds
agai nst the bal ance of the loan. No doubt the existence
of this requirenent resulted in the ultimte disposition
of the property. However, appellant entered into the
contract wth the SBA of its own volition. Any compul-
sion was the result of business expedience, not the threat
of em nent domain. Conpulsion of this nature is not
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contenplated by the statute. (See, e.g., C_G WIIis,
Inc., 41 T.C. 468, aff'd per curiam, 342 F.2d 996: Dear
Publication & Radio, Inc., 31 T.C., 1168.)

Appel 'ant has offered this board no evidence
that was not considered by the Tax Court. Rather it
has made substantially the sane argunments here that were
made unsuccessfully before the federal court. W find
the Tax Court's determ nation persuasive on this'issue.
(See Appeal of Estate of Adam Holzwarth, Deceased, 'and
Mary Holzwarth, supra.)

As an additional argunent appellant apparently
contends that respondent's action was not tinely and is
now barred by the statute of limtations. Such argunent
is entirely unfounded. Appellant's return for the incone
year ended July 31, 1963, was filed on Cctober 14, 1963
Respondent issued the notice of proposed assessnment on
April 18, 1967, well within the four-year statute of
lrmtations provided in section 25663 of the Revenue
and Taxation Code.

After a full consideration of the record, we
find nothing that would justify reaching a concl usion
different fromthat of the Tax Court. Accordingly,
respondent's action, In this natter, as nodified, must
be sustai ned.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

~-186-



Appeal of Dorothy C.ThorpeGlassMfg.Corp._

| T | S IIEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Dorothy C ThorJ)e dass Mg. Corp. against a
proposed assessnent of additional franchise tax in the
amount of $1,677.62 for the incone year ended July 31,

1963, be and the same is hereby nodified in accordance
with respondent's concession. ~ In all other respects,

the action of the Franchise Tax Board is sustai ned.

Done at Sacranento, California, this 17th day
of Septenber, 1973, by the State Board of Equalization.
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