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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of 3
SAMJEL R AND ELEANCR H. WALKER )

For Appellants: Robert H Weir
Attorney at Law

For Respondent: Crawford H Thonmas
Chi ef  Counsel

Marvin J. Hal pern
Counsel

OPL NL ON

This appeal is nade pursuant to section 19059
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the claimof Samuel R
and El eanor H. Wal ker for refund of penalty in-the anount
of $175.50 for the year 1969.

The sole issue presented in this appeal is
whet her appel lants had a reasonable cause to justify the
t ax

late filing of their.1969 California personal income
return,

The tax return in question was not filed until

ril 8, 1971, nearly a full year late. Appellants state
that the return was [ate because it was msplaced during
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a "nectic" relocation of appellant Samuel Walker% profes-
sional offices which occurred at the time the return should
have been mailed. When he later instructed his secretary
to file it, she did not do so because she mistakenly
believed that payment had to accompany the return.
Dr. Walker became aware of this situation shortly before
April 8, 1971, and nailed the return with the full anount
oftax shown thereon plus interest at the rate of 6 percent
per year. Upon receiving the return, respondent assessed a
penalty of 25 percent for late filing. pel | ant paid the
penalty and filed a claim for refund. Respondent denied
the claimand this appeal resulted.

_ Section 18681 of the Revenue and Taxation Code
provides for a graduated penalty for late filing. The
penalty, not to exceed 25 percent, is mandatory. To avoid
penalty, the taxpayer nust show that the delay was due to
a reasonabl e cause and not to willful neglect.” (C_Fink

Fischer, 50 T.C 164.)

_ Apﬁellants seemto believe that the chain of

m schances t e%_relate constitutes a reasonabl e cause,

and theg ask this board to agree. This we cannot do.
Reasonabl e cause exists if the failure to file occurs in
spite of the exercise of ordinary business care and
prudence. (Sanders v. Conm ssioner, 225 F.2d 629, cert.
denied, 350 U S. 967 [100 L. Ed. 839].) Under the given
circunstances it seens clear that aPpeIIants_falled to
exercise even ordinary care in handling critical papers
and in relying conpletely on appellant's secretary Wwth-
out aDY.f0|!OMFUp on her performance. The responsibility
for filing income tax returns is a personal one and it
cagnog be del egated away. (Max Dritz, T.C. Meno, Aug. 27,
1969.

Appellants argue that their conduct was not,
willful. However,, both reasonable cause and @absence of
willful neglect must” be satisfied. (Rogers Hornsby,
26 B.T.A. 591.)

_ ~ Finally, appellants argue that the penalt
inposed is overly harsh. \Whatever nerit there may be
in this argunent it should be addressed to the Legislature
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rather than those who are charged with the duty of en-
forcing the laws as they are witten

We concl ude that appellants have failed to
establish that the nearly one-year delay in filing their
1969 incone tax return was due-to reasonable cause and
not due to willful neglect.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim for refund by Sanuel R and El eanor H.
VWl ker of penalty in the anount of $175.50 for the year
1969, be and the same is hereby sustained.

Done at Sacranento, California, this 27th day
of March, 1973, by the State Board of Equalization,
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