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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
HENRY D. AND RAE ZLOTN CK )

Appear ances:
For Appellants: Henry D. Zlotnick, in pro. per.

For Respondent: Benjamn F. Mller
Counsel

OPLNLON
This appeal is made pursuant to section 18594
of the. Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Henry D. and Rae
Zl ot nick against a proposed assessnent of ‘additional
Egégonal income tax in the amount of $188.33 for the year

The question for decision is whether certain
monthly retirement benefits received by appellant
Henry : Zlotnick were subject to the California personal
i ncone tax.

Agﬁellan_ts becane residents of California on
March 6, 1964. Prior to that time they had lived in the
State of New York. Appellant Henry D. Zlotnick was

enpl oyed by the United States Government from Septenber,
1917, to Decenber 20, 1963, at which time he retired
from federal service after sone 43 years with the Internal
Revenue Servi ce.

_ Upon retirement %ppel | ant became eligible for
benefits under the United States CGvil Service Retirenent
Act. During his (}/ears of enpl 0%/.m9nt W th the federal
overnment, he had made contributions to the Cvil Service
etirement Fund totalling $14,683.88. At the tine of his
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retirement appellant had the follow ng options under the .
Gvil Service Retirement Act: (1) he could withdraw his
contributions of $14,683.88, plus interest, thereby
termnating all of his annuity rights under the act;

(2) he could take a lifetine annuity for hinself, wth

a survivor annuity to his wife; or (3) he could accept

a reduced lifetime annuity for himself with an increased
survivor annuity to his wife. Appellant chose the third
option, with hi's annuity payments being set at $840.00
per nonth for his_life, "and a survivor annuity for his
wife, Rae, of $497.00, the latter paynents to comrence
on the death of appel [ant' andto continue until Ms.
Zlotnick's death.  The annuity ﬁaynents.mere pa%able t he
first day of each nonth, for the” preceding nonth.

. Appel | ant was notified on January 28 ,1964.,
that his first annuity check in the amunt™ of @1,103.19 _
woul d be nailed no later than February 10, 1964, representing
benefits payable for the' period from Decenber 21, 1963
through January 31, 1964. Regul ar rmnthlg/ payments foll owed
that rnitial check, and by the end of 1965 appellant had
recovered the entire, amount of his contributions to the

Gvil Service Retirement Fund.

_ During 1966 appellant received twelve nonthly
annui ty paynments of $840.00, plus a $600 cost-of-living .
adj ustment, or total benefits of $10,680.00. In the joint
Cal i fornia personal inconme tax return which they filed for
1966, appel [ants included only the $600.00 cost-of-Iiving
adjustment in their gross income. On appeal alpgel | ant's
argue that no part of the $10,680.00 received fromthe
federal government during 1966 is taxable for California
I ncone tax purposes.

_ ~ Except as otherwi se provided in the |aw, the
California personal income tax is inmposed upon the entire
taxabl e income of every resident of California and upon
the income of nonresidents which is derived from sources
within California. (Rev. & Tax. Code, § 17041.) Were
a change in residency occurs, section 17596 of the
Revenue and Taxation Code provides:

When the status of a taxpayer changes from
resident to nonresident, or from nonresident
to resident, there shall be included iIn
determining income from sources within or
without this State, as the case may be, income
and deductions accrued prior to the change of
status even though not otherwise includible
in respect of the period prior to such change, -
but the taxation or deduction of items accrued .
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prior to the change of status shall not be
affected by the change.

This accrual method of allocating income and deductions
applies even though the taxpayer may be on the cash
receipts and disbursements accounting basis. ( Cal. Admin.
Code, tit. 18, reg. 1759.) If sections 17041 and 17596
are read together, it appears that M. Zlotnick's retire-
ment income is subject to California' s Personal |ncone
Tax Law unless it accrued as inconme prior to the time
appel lants noved to California.

Respondent3 regulations provide, as do the
federal income tax regulations and the case law, that
under an accrual method of accounting, income is includible
in gross income when all the events have occurred which
fix the right to receive such income and the amount thereof
can be determined with reasonable accuracy. (Cal. Admin.
Code, tit. 18, reg. 17571(a); Treas. Reg. § 1.4h6-1(c)
(1)(i1); Spring City Foundry Co. v. Conmi SSioner 292
U S 182[78 L. Ed. 1200], reh. denied, 292 U.S. " 613
[78 L. Ed. 1k72].)Ifthere are substantial contin-
gencies as to the taxpayer's right to receive, or
uncertainty as to the anount he is to receive, an item
of income does not accrue until the contingency or events
have occurred and fixed the fact and anount of the sum

I nvol ved. (M dwest Mdtor FExpress, Inc., 27 T.C. 167,
aff'd, 55‘% f.zdf?os;San Franci sco St evedor i ng Co.,

8 T.C

_ Inthei nstant case appellant argues that his
retirenment benefits were in the nature of deferred conpen-
sation for past services rendered entirely outside the
State of California, which were therefore not subject to
tax in California. He contends that uPon his retirenent
his rights to future annuity paynents for hinmself and for
his wife, Rae, becane vested, wth no contingencies or
events left to occur before he was entitled to his retire-
ment benefits.

Under the Civil Service Retirement Act, an_
annuity does not become payable until "the first business
day of the month after the month or other period for which
it "has accrued.” (5U.S.C.A.§ 8345(a).) This |anguage
indicates that a retiring federal enployee has no Vvested
right in any monthly annuity benefit until its payment
becomes due. Respondent concedes that those nonthly
checks received by a‘opellant prior to the date he and
his wife noved to California were not subject to tax in
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California. Respondent also concedes that an)é unr ef unded ‘
contributions made by appellant to the Gvil Service
Retirement Fund woul d constitute incone which had
"accrued," within the neaning of section 17596 of the
Revenue and Taxation Code, prior to the time appellants
becanme California residents. ﬁAppeal of Dr. F. W L.
Tvdeman, Cal. St. Bd. of Equal., Jan. 5, 1950.) Tn the
event that appellants had both died prior to the recovery
of the entire $14,683.88, plus interest, all unrefunded
contributions woul'd have been paid to the estate of one
of them depending on who was the |ast decedent (5 U.S.C.A.:
3 8342). Thus, appellants had vested rights in the
annuity to the extent of $14,683.88, plus interest, and
Egﬁyfannunt of benefits was not subject to tax in

i fornia.

By 1966, however, all of M. Zlotnick's
contributions had been recovered. At that point in
time appellants' position was substantially simlar to
that of the taxpayers in _Appeal Of Edward B. and Marion R.
Flaherfwy, (al. St. Bd. of Fwsal.., decided Jan. 6, 1969,
and Appeal of Lee J. and Charlotte Wojack, Cal. St. Bd.
of Equal., decided March 22, . In each of those
cases we held that the retired enployee's right to his
monthly retirement benefits was contingent upon his
surviving through the month and, therefore, until he
actual |y received each pension paynent there was no
accrual of income within the neaning of section 17596
ofthe Revenue and Taxation Code.

~In the instant case, if appellant had pre-
deceased hiswi f e, Rae, after January 1, 1966, itistrue
that Ms. Zlotnick woul d have been entitled to a survivor
annuity for the remainder of her life. A though no such
survivor benefits existed in the Flaherty and _Wojack
aﬁpeals nentioned above, we nust neverthel ess reach
t he sanme concl usion here as we did in those appeals.
Had Ms. Zlotnick predeceased her husband, the right to
aqg survivor benefits would have been termnated. = As of
1966, after M. Zlotnick's contributions to the G vil
Service Retirement Fund had been recovered, therights
of both appellants to the nonthly annuity benefits payable
under the Gvil Service Retirenent Act were subject to
the substantial contingency of their continued Iives.
Respondent therefore properly determned that the
retirenment incone which M. Zlotnick received in 1966
was subject to tax in California.
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Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
ursuant to section 18595 of'the Revenue and Taxation Code,
hat the action_of the Franchise Tax Board on the protest
of Henry D, and Rae Zlotnick against a proposed assess-
nent of additional personal income tax in the amount of
3183.%3 for the year 1966 be and the same is hereby
sustained. .

Done at Sacranento, California, this 6th day
of May 5 1971, by the State Board of Eaualization.

, o
JHUAASEN . D , Chairman
z AT
w s Member
L . 8 s Member
</ / , Member

- X - ' , Menber
ATTEST: %’nw , Secretary

ANN
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