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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
RICHARD W AND HAZEL R HILL 3

Appear ances:
For Appellants: Richard W H I, in' pro. per.
For Respondent: Jack E. Gordon

Counsel

. ‘ Thi s_appeal is_made pursuant to section 19059 of
the Revenue and Taxation Code fromthe action of the

Franchi se Tax Board in denying the claimof Richard W
and Hazel R H Il for refund of personal incone tax in
the amount of $1,089,15 for the year 1961

The question presented is whet her the Franchise
Tax Board's adjustnents,. based upon a federal audit report,
Were proper.

_ Richard W Hll (hereafter appellant) is an
|nvestment promoter. During 1961 hewas associated with
Conrad, Bruce and Conpany. |n that year appel | ant was to
receive a commssion for services rendered inconnectlon
with a sales transaction which he had been morkln?_on
since July 1957. (ne of his business assocjates filed
a court action against appellant for a portion of that
conmssion. As a result of the suit, in 1961 appellant
actual ly received only $24,000 of the total conm ssion
of $40,000. The remaining $16,000 was i npounded and

pl aced in escrow pendi ng the outcome of the litigation.
Appel I ant received the inpounded funds in a subsequent
year when he prevailed in the court action.
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In 1961, both federal and California law con- .
tained provisions setting forth precise circumstances
under which a taxpayer receiving, lump-sum compensation
in one taxable year would be allowed to spread that income
back to other taxable years. (Int. Rev. Code of 195,

§ 1301; Rev. & Tax. Code, §18241.) In his federal and
state income tax returns for 1961, appellant used-the
above provisions and spread back the $24,000 portion of
the commission received in 1961. The Internal Revenue
Service audited appellant® 1961 federal return and made
several adjustments, the major one being the disallowance
of appellant® use of the spread-back provisions. OQOther
adjustments related to the disallowance of various other
deductions, including a .$754.22 bad debt deduction.

Respondent issued its notice of proposed assess-
ment for 1961 on the basis of the federal audit report.
Thereafter the Internal Revenue Service allowed the $754.22
bad debt deduction which appellant had claimed in 1961.
Respondent accordingly concedes that of the above men-
tioned federal adjustments, the bad debt deduction should
be allowed to appellant. At a meeting with respondent on
January 29, 1970, appellant stated he would concede all of
the remaining adjustments for 1961, with the exception of
the one relating to his use of the spread-back provision
in reporting the $24,000 commission. Thus the propriety .
of that adjustment is the only matter remaining in issue. s

Section 18451 of the Revenue and Taxation Code
requires a taxpayer to report to respondent any changes or
corrections made” by the Internal Revenue Service in the
taxpayer3 reported taxable income. Under section 18451 the
taxpayer must concede the accuracy of the final federal
determination, or state wherein it is erroneous. Respondent’
proposed assessment based upon the federal determination is
presumed to be correct, and the burden is on the taxpayer
to show that it is incorrect. (Todd v. McColgan 89 Cal.
?p.[Zd 509[201 P.2d 4143; Helvering v. Taylor,293 U.S.
07

79 L. Ed. 6235; Appeal of Nicholas H. Obritsch, Cal.
St. Bd. of Equal., Feb. 17, 1959.)

In 1961 section 18241, subdivision (a), of the
Revenue and Taxation Code and its federal counterpart,
section 1301(a) of the Internal Revenue Code of 1954,
allowed an individual to spread back income earned from
an employment coverlnﬂ 36 months or more to the preceding
taxable years in which it was being earned, provided that:

(3) The gross compensation from the em-
ployment received or accrued in the taxable .
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ear of the individual ..is not |ess than
0 percent of the total conpensation from
such enpl oyment; . ..

Appel lant's total conpensation from the enploynent in
uestion was $40,000. |In 1961 he actually received only
24,000, or 60 percent of the total conpeéensation. |ncone

which is inmpounded pending litigation is not considered to

be received by a taxpayer until he has the right to demand
paYnent to himof the inpounded funds. (North Anerican

Q1 Consolidated v. Burnet, 286 U.S. 417 [76 L. Ed. 119/3.)

't has been held that income from a transaction could not

be included to satisfy the percentage requirenent for

spreadi ng back incone where during the taxable year such

funds were held in escrow and were not released until a

followng year. (Sloane v. Commissioner, 188 F.2d 254.

See al so Bamuel Melnick, I.C. Meno., May 9, 1960.)

_ In the instant case appellant's right to the
portion of the conmssion held In escrow was contingent
upon the outcome of the l[itigation. That litigation was
not conpleted until a year subsequent to 1961 During
1961 appel l ant received only 60 percent of the total sales
comm ssion and he was theretfore not entitled to use the
spread-back privilege set forth in section 18241 of the
Revenue and Taxation Code. W conclude that appellant
has failed to prove that respondent's adjustnent in this
regard, based upon the final federal determnation, was

| mpr oper-.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

-290-



Anneal of Richard W. and Hazel R Hil

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the
claimof Richard W and Hazel R H Il for refund of per-
sonal incone tax |n the amount of $1, O(f .15 for the year
1961 be and the sanme is hereby sustadine

Done at Sacramento, California. this 6th day
of Novenber, 1970, by t he’ state Board o%ﬂqualization

/é/%ﬁ/ﬁééé, / Chai rman
| %6 Ty /ﬂ , W Member
| f 2, ~+/ Af/& Menber

hY, ’

, Member
,  Menber

ATTEST:

, Secretary
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