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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of' the Appeal of

3M BUSINESS PRODUCTS SALES, INC(RP(RATED,,
FORMERLY THERMO-FAX SALES, | NCORPORATED

Appear ances:

For Appel | ant: W R ler
Certi f| e Publ i c Accountant

For Respondent: Robert 8. Shelburne
Counsel

OPl NL ON

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchl ae Tax Board on the protest of 3M Business Products
Sales, Incorporated, formerly Therno-Fax Sales,Incorpo-

rated, against a proposed assessnent of additional franchise - -

tax I'n the amount of $33,817.05 for the I nconme year 1961,

Ther mo- Fax Sal es Incorporat ed, (hereafter
referred to as appellant) was formed In 195‘65 under the
| aws of Del aware, and is a V\/no |y owned subsidiary of
M nnesota Mning and Manufacturi ng Conpany I n 1995% a
| an was formul ated to enable appellant to acqui re fhe
usi ness of Thermo-Fax Sales Of LoS Angel es, Incor po-
rat ed (hereafter referred to as Therm- Fax),. which wae
eng a? in the distribution of Minnesota M ning and
Manufact uring ConPany products. On Decenber 6, 1961,
an of ficer of appel | ant "and Norman A. Kraner, the

president and sol e sharehol der of Thermo-Fax. entered

Into a contract which forpalized the acquisition
transaction deacrl bed hereinafter.
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Avpellant obtai ned from its parent 16,996
shares of that corporation's stock. Agpellant states
that these shares were worth $1,139,784 and that the
M nnesota M ning and Manufacturing dnnpany's tota
stock nunbered approxi mately 52 mllion Shares.
Decenber 30, 1961, appel lant ‘transferred the above
16,996 shares to Thermo-Fax in exchange for all of
t hat corporation's assets. Appellant” assuned various
liabilities of Thermc-Fax and continued the operation
of that company's former business. On March 7,1962,
Ther mo- Fax was di ssol ved and the 16,996 shares of
stock In M nnesota Mining and Manufacturing Conpany
was distributed to Mr. Kramer. [n 1965 appellant’s
nanme was changed to 3M Business Products Sal es,
| ncor por at ed.

The Franchise Tax Board determ ned that the
above transaction was a reorganization in the form of
a merger under subdivision (c) of section 23251 of
the Revenue and Taxation Code. Therefore that board
| ncl uded the $535,454.57 net Incone realized b?/
Thermo- Fax during 1961 In the neasure of appellant'8
tax for'the taxable year 1962. \Wet her such a
reorgani zation In fact occurred is the sole Issue
of this appeal

“Section 23253 of the Revenue and Taxation
Code provides In part:

Wher e, Eursuant to a reorganization, all
or a substantial portion of the business
or property of a taxpayer, a party to the
reorgani zation, is transferred to”another
taxpayer, a party to the reorganization:

(a) The net gain of the transferor from
t he business or property so transferred to
any taxpayer for the t?fable year In whic
the transfer occurs, shall be 1ncluded In
the measure of the tax on the transferee
for the taxable year succeeding the taxable
year In which the transfer occurs...

Section 23251 defjnes "reorganization" and Includes
I'n_subdivision (c), "a mergér or consolidation.” The
primary requisite of a merger is that the forner owners
of the merged corporation nmust have retained a contlnu-
ing proprietary Interest In the transferee cOrporation
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whi ch was definite and substantial and represented a
material part of the value of the thing transferred.

(Heating Equipment Mfg. Co. v. Franchise Tax Board,
228 Cal. App. )26 250 (35 Cal . Eptr. B531.)

Appel | ant qontends that a nerger _did not
occur because the Indirect Interest which Therno-Fax's
former sharehol der retained In appellant, by virtue of
his ownership of Its parent's stock, does not qualify
as a definite, substantial, and material; continuing

I nterest. pel lant states that the Appeal of Meyenberg-
A d Fashion Products Co., Cal. St. Bd—orfqE,

decided (CToODer 1, I3963, supports this contention.

_ | n the recent A:Egeal of Western Butane
Service, Inc., Cal., .St BI Of EqUal., decided August 5,

1965  this boar d considered a transaction very similar
to those Involved In the Instant case and the Meyenoer g
appeal , supra, W stated In part:

. The predecessors of the Present reorgani za-
tion sections were enacted In 19?<3 to remedy a
considerabl e inequity In the Bank and Cor pora-
tion Franchise Tax Iaw, As stated by Roger J.
Traynor and Frank M Keegling | n "Recent "Changes
In the Bank and Corporation Franchise Tax Act,"
23 Cal. L. Rev. 51,62:

Until the 1933 anendnents, the Act
made no provision for reorganizations,
consol i dations, and mergers. = Banks. or
corporations dissolving or wthdraw ng
fromthe state In any year, even when
Pursuant to a reorganization, consolida=
lon or merger, obtained an abatement
or refund of the tax for that year
measured by the net income for the
preceding year. As a result a portion
of the incone for the preceding year
escaped taxation; |ikew se the néet
Income for the nonths of the year
In which dissolution orw thdrawal
occurred did not become the measure
of any tax inposed by the Act. A bank
or corporation Which cane Into existence
t hrough reorgani zation or consolidation
was consi dered as acommencing_bank or
corporation, and Its tax 1iability for
its first and second taxable years was
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conputed on that basis. Thus, a change
In the corporate structure of a business
sufficed to change considerably t he
anmount of taxes due.

Sections 23253 and 23332 of the Revenue and
Taxation Code presently remedy this |nequity....
However, this renedy only operates when a trans-
action can be first classified @S a reorgani zation,

Wth this In mnd the court in San Joaquin Ginnin
Co. V. McColgan, 20 Cal. 2d ESRTESQ_,"ZB%W";

The rule to be applied in the inter-

pretatlon of the terns reorganization,

merger and consolidation inrelation

to exenptlona, abatenents and refunds

In the taxing provisions IS the rule of

| iberal construction. And the |anguage

is |l anguage of exenption even though a

portion thereof partake8 of the form of

a taxing provlsion.... Also, in con-

formity W th the |egislative purpose,
‘ conoo%l_datl_on ormerger as a form of

reorgani zation 1s nof restricted to

[ ) statutory consolidation or merger in
the absence of appropriate |anguage of
i m tation.

HR%
Respondent contends that the Appeal Of Meyenberg-
A d Fashion Products Conpany, CaI;. St. Bd, oi} Equa%.,
(]):Ctl;l 1, "be3 ',at‘;:_ontlbr ol Idl rﬁgl él.nt rt]:hte instant %liatauat:lt.on.
n Meyen erg, 18 board he at a nerger no
red an g

occur stated:

Inorder to establish that a nmerger
occurred within the neaning which con-
, cerns us here It nust be shown that
: Meyenberg, the fornmer owner of a portion
i of the assets and the former stockhol der
| of Ad Fashion which owned the bal ance
of the assets, retained a definite and
material continuing interest in the trans-
ferred aesets. (cases cited,) The
indirect Interest retained by Meyenberg,
as the owner of part of the stock Of
; Starrett, which 1N turn owned the stock
of Appeliant, the ultimate owner of the
= ‘ assets, doesnotqual 1 fy (Groman v,
» Conmi ssi oner, 302 us. 82182 L. Ed. 63];
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Bashford V. Cormissioner,302U.S. 454
16 L. Ed. 307]...s

W do not believe that the distinction drawn
In Meyenberg between direct and indirect inter-
egts 1S valld., The groman and Bashford cases,
cited as authority for the MeyeNDErg decision,
have been criticized became of tneir R |
limtation upon the use of subsidiary corpora-
t10NS I N reorganizationa, (See Teraynor, ' TaxX
Deci sions of the Supreme Court, TQ‘E%‘T_erm"
33111. L. Rev. 371,389,) Both @roman and
Bashford dealt W th the recognition of gain

or T0SS under a predecessor of the present
section 368ofthe Internal Revenue Code. Wth
resPect to transactions after Decenber 31,1963,
section 368was anended to reverse, i N effect,
the hol dings in these cases,

RS

The Meyenberg declal on has had the unforeseen
ef f ect allowing a taxpayer to choose whether,
or not a transaction will De classified as a
reorgani zation. That |s, through the creation
of a whol|y-owned subsidiary corporation to
receive the transferred assets, the taxpayer
could avoid reorganization status. In_certain
situations under section 23251 this option can
have considerable tax effect. Such an option
is neither warranted under the statute nor
desirabl e.

W conclude that under a liberal construction
of the organization [sic] statute a Continuing,
| ndi rect  proprietory interest, like that pre-
sented In the instant case, is sufficiently
definite, substantial and material. Therefore,
wehol d that the subject transaction Was a
merger under Section 23251(c) of the Revenue
and” Taxation Code. An Ian%ua e to the contrary
“in Appeal of Meyenberg-dd Fashion Products
Company. supra, Cal. oS R4, of Equal,, Oct. 1,
1963, will not be followed.

Appel | ant contends that the instant transaction
and the Meyenberg case, supra, can be distinguished from
the \\ést appeal , supra, on the ground that in
the Tatter case 1he assets of the nerged Corporation were
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initially transferred to the parent conpany, and at that
point the former sharehol ders of the nerged corporation
did have a direct continuing proprietary Interest In
the transferee corporation. — Appel | ant argues that such
a distinetion Shoul d be made because the | &gislative
history Of section 23251 denonstrates that the |nstant
transaction was not i1ntended to be a reorganization.
According to appellant, section 23251 was patterned
after the federal reorganization provision relatln?
to the nonrecognition of gain or loss, and the latfer
statute had to be amended In 1954 in order for the
Present type of transaction to be included wthin

he definition of reorgani zati on. However section 23251
was not simlarly amended and therefore, appellant
argues, It was the inplied Intention of the California
Legi sl ature to exclude the Instant transaction from
the scope of this provision.

pellant's contention, which distinguishes

t he Meyenberg and I nstant appeals fromthe Watern
But ane srtuéthn, requires that the final step In the
Tatter cane be ignored. However we think that the

arent conpaqy S immediate distribution of the assets

0 Its new'y formed subsidiary was an Integral part

of the reorganization transaction, and therefore this
step nust be given effect. (Walter S. Heller, 2 T.C 371,
arf'd, 147 F.2d 376, cert. denifd 325 U S. 668 (89

L. Ed. 1987].) Also, as stated in the Appeal of Western
But ane Service, Inc., supra, Cal. St. ~Bd, or Equal.,
deci ded August 5 T968, this type of distinction would
al low a taxpayer: through an insignificant variation of
the formof ‘a transaction, t0 avold the tax consequences
resulting from reorganization statua

_ Appel [ ant's argunent concerning the scope of
section 23251, as Intended by the Legislature, is very
simlar to a contention madé in Heating Equi pnent
Manufacturing Conpany v. Franchise Tax Boal d, supra,

228 Cal. App. 2d 290 (39 Cal.'kp r. B53,. 1in that case
t hat taxpayer Urged a comparison of section 23251 Wi th
section 24562 of the Revenue and Taxation Code, which

is the California provision defining reorganization for
nonrecognition of gain and | oss purposes, and which has
closely followed the atatutory evolution of Its federal
countefpart. The District Court of Appeal rejected this
conmparison and stated In part:

.+s the above sections set forth two separate"
definitions of“reorganization" for two
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different tax purposes . . . while both sections
may have had their genesis In the sane federal
legislation, It seens obvious froma conparison
of themthat California followed a |egislative
eclecticismlIn constructing an appropriate

ardstick In each case and thus not providing

or a uniformstatutory result. W do not
find the general coincidence between them that
plaintiff clainms to exist nor such an ldentit
prevailing In respects other than that singled
out a8 to conpel the conclusion that the type
of transaction here present was pur,poselg/
withheld fromthe opveration of section 23251.
. (Heating Equipment Mfg. v, Franchise-T&

supra, al. App. 2d ’ ’
al, Rptr. 453].)

W think that the District Court of Appeal's reasoning
applies to, and Invalidates, the statutory conparison
proposed by appellant.

V% conclude that the Instant case 1s controlled
by our decision In the Appeal of Western Butane Service,
Inc., supra, Cal. St. "Bd. of Equal,, decided Augus® D,
T968. Therefore the transaction in question was &

reorgani zation under, subdivision (c) ef section 23251,
and appel lant's tax liability nmust bé computed accordingly.

i

Pursuant to the views expressed In the opinion
of the board on file in this proceeding, and good
cause appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protest of 3M Business Products Sal es, Incorpo-
rated, fornerly Therxno-Fax Sales, Incorporated, against
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a proposed assessment Of additional franchise tax In
t he amount of $33,817.05 for the income year 1961,
be and the same 18 hereby sustai ned.

. Done at Sacranmento, cCalifornia, this 18th day of
February, 1970, by the State Board of Equalization.

) » £ ’
){QE %? LY. Ozijfﬂv/({’/, Member
(,/ P (RPNA f{f\lﬂf//( , Member
W , Member

P
/ /%l—y , Chairman

Attest: % y Secryéy
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