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OPl NI ON

These appeal s are made pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protests of The Diners' O ub,
Inc., against proposed assessnents of additional franchise
tax in the amounts of $49,112,11, $4+4.32 R4, #33,510.44,
$3,952.90, $4&,564%.17, $5%,185.32, and 324,668.35 for the
inCome years ended March 31, 1959, 1960, 1961, 1962, 1963,
1964, and 1965, respectively.

The question for decision is whether respondent
properly classified The Diners* Cub, Inc., as a financia
corporation, within the neaning of section 23183 of the
Revenue and Taxation Code, thereby making it taxable in
t he appeal years at the rate applicable to banks and
financial corporations rather than at the rate applicable
to general corporations.
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Appeals of The Diners!Club., Inc.

The Diners* Club, Inc., . (hereafter referred to
as "appellant") was incorporated under New York law in
1949, |t 1S primarily engaged in the operation of an ali-
purpose credit card plan_for its membership. In 1951 it
qualified to do business in California and it has operated
in _this state contlnuousle/ since that time. Its principal
offices are in New York City and in Los Angeles.

A prospective member in appellantt®s credit card
plan completes an application blank and submits it to one
of appellantfs offices; he may either pay the annual member-
ship fee at that time or he may elect to be billed for the
fee. (]I?rlor to 1961 the membership fee was $5.00 per year,
from 1961 to 1963 it was $8.00, and in1963 it was raised
to $10.00.) Upon approval of a credit application appellant
issues a Diners* Club card to the applicant. The cardholder
is automatically entitled to purchase goods and services on
credit from any retail outlet which has agreed to honor
appellant ts cards .

Merchant-participants in appellant* s credit card
plan enter into a written contract with appellant, whereby
they agree to extend to the holder in good standing of a
Diners” Club card the pnwlege of signing the sales check
rather than paying cash for the goods or services which he
receives . Appellant agrees to purchase from the participating
merchant all valid charges nade by hol ders of appellantts
cards, without recourse to the _merchant, at a discount rate
which varies from 4 percent to 7/ percent. Each week the
merchant sends the signed receipts which he has accumulated
during the week to appellant, and appellant makes the dis-
counted payment for those charges to the merchant in the
following week. From then on all responsibility for collecting
the charged amounts rests with appellant. Holders of Diners*
Club cards receive a monthly itemized billing from appellant,
and the total shown is then due and payable.

) As a service to its members appellant issues
regional directories listing the merchants and establishments
which have agreed to extend credit upon presentation of a
Diners” Club card. It also publishes and distributes a
monthly magazine containing articles of general interest
to members and merchant-participants at a cost of $1.00 per
year. Other services rendered by appellant to its members
Include a screening of each |Io_rospect|ve merchant-participant
to be sure the business establishment warrants appellant?®s
endorsement and recommendation to its members, analysis and
investigation of any complaints or sugéges_tlons received from
members concerning any participating business establishments,
and the maintenance of a travel information service and a
wor | dwi de shoppi ng service.
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Appeals of The Diners' Cub, Inc.

_ Wien these appeal s were filed appellant's card-
hol di ng nenbership totalled 1,250,000, and it had participa-
tion agreenents with some 90, 000 mercéhants and conmmer ci al
establ i shments throughout the world. Although the majority
of those affiliated business establishnents were restaurants,
taverns, hotels, motels, transportation conpanies and auto-
mobi | e and boat |easing conpanies, the nunber of retail
merchants participating in the plan was steadily increasing.

_ During four of the aPPea] years appellant's total
income was derived fromthe follow ng sources: ~

| ncome Year Ended
Source of Income 3-31-59 3-31-60 3-31-61 3-31-62
Menber s* charge

ur chases $ 8,407,800 $ 9,334,780 $ 8,534,920 $ 7,893,900
Nbﬁbershlp fees 3:673:053 4:449:824 h:83o;800 5:2403176
O her incone* 691,350 1,200,830 _ 1,492,570 1,596,755

Total income $12,772,203 $14,985,434+ $14,858,290 $14%,730,831

*I'ncludes inconme fromthe mscellaneous services offered by
aﬁpeljant to its menmbers, i.e., advertising, travel plan and
shoppi ng service, magazine subscriptions, etc.

O the total income figures appellant allocated the follow ng
amounts to California, as having been derived from sources
within this state:

| ncome Year Per cent of

Ended Anpunt_ Total | ncone
-March 31, 1959 $2.927,029 23. 27
March 31, 1860 4,550,08Lk 30. 36
March 31, 1961 4,2285351 28. 45
March 31, 1962 4,061,354 27.54

In computing its California franchise tax liability
for each of the years on appeal, appellant used the rate
aﬁpllcable to general corporations. Respondent determ ned
t hat appellant was a financial corporation, and reconputed

its tax liability accordingly. Appellant protested the
resul ting proposed additional assessments and respondentts

deni al of those protests gave rise to these appeals.
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Appeal s of The Diners* Club. Inc.

Appellant first contends that the burden is on
respondent to prove that appellant was a financial corpora-
tion. W cannot agree, Under both federal and state |aw
the taxing authorify's determnation as to the proper tax

I's presunptively correct, and the burden is on the taxpayer
to prove It incorrect. (See 9 Mertens, Law of Federal |ncone
Taxation, § 50.61; Todd v. McColgan, 89 Cal. 2d 509

[201 P.2d 4143; éal of Charies R. Penington, Cal. St. Bd.
of Equal., Jan. , 1954; Appeal 0 ear ._Blattenberger,

Cal. St. Bd. of Equal., NBFCh 27, 1952,) Thus 1n the 1Instant
case the burden is on appellant to prove that respondent has

improperly classified it as a financial corporation. -

The "financial corporation" classification (Rev. &
Tax. Code, § 23183 et seq.) was created by the Legislature to
conply with the federal statute (12 U.S.C.A. § 548) prohibiting
di scrim nation between national banks and other financi al
cor porations. (Crown Fi nance Corp. v, McColgan, 23 Cal. 2d
280 &% P.2d 331J:; Marbl e _Wortgage Co. v, Franchise Tax Board_,
241 Cal. App. 2d 26 [50 Cal. Rpir. 3453.) Athough tThe term
Is not defined in the statute, the courts have held that a
financial corporation is one which deals in noneyed capital,
ashopposeéj7to Iot her commodities (The Mrris Plan Co. v,
Johnson Cal . . 2d 621 [100 P.2d 4933%), and which is
in substantial co%gt ition w t[h nati onal ? ]an s (Crown Finance
Corn. v. McColgan, supra).

. It is respondentts position that appellant clearly
deals in money, that it is engaged on a large scale in a form
of financing Which brings it info substantial conpetition with
nati onal banks, and it iIs therefore a financial corporation,
as that term has been construeds Respondent al so points to
the simlarities between appellant's Credit card pPan and the
Bankanericard plan sponsored by the Bank of Anerica,

_ ~ Appel l ant contends that the "substantial conpetition
wth national banks" which is required to classify a corpora-
tion as financial iS a conpetition wth the operations and
i nvestments common to banks. Appel | ant argues that the
requi site conmpetition is lacking in the inStant case because
the operation by the Bank of America of a credit card plan
Is not a traditional banking function but is a unique departure
from normal banking activities which had been nade only
Bank of Anerica during the years in question. AEpe[Iant al so
contends that the necessary conpetition with banks is not
present in this case because appellant is not a |ending
|n§é|tut|on but is engaged in rendering services to its
nmenbers.
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Furthernore appellant maintains that its plan
and the Bankamericard plan are quite different in the
manner in which they operate, the services which they
offer, and the public which they serve. In regard to
this last alleged distinction apPeIIant contends t hat
the two credit card plans are not conpetitive because
t he Bankanericard plan is used nalnlr by people desiring
to obtain consuner goods and household items, while
appellantts plan is primarily utilized by businessnen
and travelers.

In our opinion appellant is dealing in noney
or noneyed capital, as opposed to other conmodities or
services, thereby fulfilling the first requirement for
a finding that it is a "financial corporation.” Al though
it is true that appellant does perform sone incidenta
services for its nenbers, its primry business activity.
i's purchasing valid charges made by those nmenbers from
participating merchants. Appellant itself sells none of
the goods or services procured by its cardhol ders,, It
merely finances those purchases Y pur chasi ng accounts
receivable fromretailers, Appellant can thus be considered
to be primarily engaged in buying and selling noney or its
equi val ent .

_ W also believe that appellant's activities
bring it into substantial conpetition with national banks.

. Wth regard to appellantts contention that
conpetition with only one national bank which has branched
out into a newfield is insufficient, it does not appear
that Bank of America was the only national bank in California
which operated a credit card plan. There is evidence that
as early as 1953 First National Bank of San Jose was offering
a charge account service which utilized a credit card. It
al so appears that a nunber of national banks doing business
in other parts of the United States during the period in
question did have credit card plans which operated on the.
order of the Bankanericard, (Comment., The Tripartite Credit

ngd)Trggggctigg:,A Legal -1 nfant, 48 Calif. L. Rev. 459,

Even if appellant were correct in its contention
that only one national bank was operating a credit card
plan, or that because of distinctions inthe tw plans its
credit card plan was not in conpetition with the Bankamericard
plan, this would not alter our opinion that appellantts credit
OEeratlpns neverthel ess were substantially conpetitive with
t he business of national banks during the years in question.
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o Al t hough this precise question has not been
litigated, the courts have considered whether related
activities qualify a business as a financial corporation.
| n one case, _Crown FI nance Corp. v. McColgan, Supra,

23 Cal. 2d 280 [144+ P.2d 331], the California Suprene

Court held that finance conpani es engaged in purchasing,

at a_ discount, conditional sales contracts of household
furnishings and other low priced articles of persona
property fromsmall |ocal retailers were to be regarded

as "financial corporations.” Although the finance conpanies
made no |oans the court found there was conpetition w
national banks because national banks made personal |oan's
for the purchase of househol d equi pment on the borrower%
credit, and national banks purchased conditional sales
contracts of the same type the finance conpanies purchased.

As indicated in the Cown Finance Corp. case,

supra, national banks are in the DuUSiness of making personal

| oans and discounting comercial paper. W understand that
these banking activities conprise an ever-increasing part

of the business of banks. The all-purpose credit card is a
device designed to facilitate the purchase of goods and
services and to stimulate "buying nhow and paying later."

I n substance credit card prograns involve the extension

of credit to the individual, which is a traditionai banking
function. As such, credit card progranms must be viewed as
but one method of arranging credit rather than as a unique
departure fromnormal banking activities, But for the credit
extended by appellant, both its club nenbers and the partici-
?atlng merchants woul d have been obliged to obtain financing
rom other financial institutions such as national banks. W
cannot escape the conclusion that appellant conmpetes with
national banks doing business in California for the consumer's
business in the area of personal financing. In view of the

| arge anounts of income which aneIIant derives fromits
business in California, we conclude that that conpetition

s substantial,

In the apﬁeal which it initially filed, appellant
further contended that to uphold the proposed additional
assessnents woul d violate its constitutional rights, in view
of the fact that appellant was not given written notice of
the public hearing held to determne the rate of tax to be
applied to banks and financial corporations during the years
In question. This argunment is untenable, for it Is settled
that there is no constitutional requirenent for a hearing in
a quasi-legislative groceedlng such as the one held to set
the tax rate applicable to banks and financial corporations,

Security-First National Bank v, Franchise Tax Board, 55 Cal.

d 407 11 Cal. Rptr. 289,359P.2d4 625], appeal dism ssed,
368U.S. 3[7 L. Ed. 2d 163; Franchise Tax Board v. Superi or
Court, 36Cal. 2d 538[225 P.2d 905].)
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_ ~ For the above reasons we nust sustain respondent®s
action in this matter.

ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
therefor,

. I T_1S HEREBY ORDERED, ADJUDGED AND DECREED, pirsuant
to section 25667 of the Revenue and Taxation Code, that™ the
action of the Franchise Tax Board on the protests of The
Diners* Cub, Inc., against proposed assessnents of additional
franchise tax in the amounts of $49.112. 11, . §4,332,86,
?33,510.&4, $3,952.90, 39+L+,d§6l+.17, 54,185.32, and $24,668.35
or ‘the income years ended March 3177195971950, 1961, 1962,
196?,. 19554, and 1965, respectively, be and 'thé same i's her eby
sust ai ned.

Done at Sacranmento, California, this 1st day of
Septenber , 1967, by the State Board of Equalization.

'(-/P&N" @5 i;/a/ck , Chai rman
//(g/? - ,/Z{/ 2 .y Member
| Q,Al/ /\,Z (lv ); ;(//0/74(,{ // , Member
Q 0 , Member
- ,  Menber

¢ |
ATTEST: j %’ﬂ//’”‘ , Secretary
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