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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
ANCHOR HOCKI NG GLASS CORPORATI ON )

Appear ances:

For Appel | ant: Francis G Stapleton
Attorney at Law

For Respondent: A Ben Jacobson
Tax Counsel

OPl N| ON

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protests of Anchor Hocki ng_
3 ass Corporation agai nst rr:roposed assessnents of addi -
tional franchise tax in the amounts of §9,427.43 and
$37,792.06 for the inconme years 1959 and 1960, respectively.

~ In regard to these assessnents appellant concedes
that it is conducting a unitary business and that it is
l'iable for the proposed assessnments to the extent of
$18,647.43 and $32,922,06 for the incone years 1959 and
1960, respectively. The anounts remaining in dispute
result from respondent®s i nclusion in appellant®s unitary
operations of two subsidiaries which appellant considers
to be separate businesses.

Anchor Hocking @ ass Corporation (hereafter
"appellant") i s a | eadi ng manufacturer of glass tableware
and glass containers. Approximtely 10 percent of its
busi ness consists of the manufacture and sale of caps and
closures for various types of jars and bottles. Appellant!s
principal place of buSiness is in Lancaster, Chio. The
majority of its customers are food processors and beverage
conpani es.
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~ Appellant's operations are conducted by a series
of divisions and subsidiaries. Through the years it has
acqui red ownership of several existing and proosperous cor -
porations. Anong the comanies SO acquired by appel | ant
I's a Canadian corporation, Anchor Cap and Cl osure Corporation
of Canada, Ltd. (hereafter referred to as "the Canadian
company" or "Canadi an _Co."), whi ch has been whol |y owned
by appel lant since 1937. |n 1944 ap%ellant acqui r ﬂ 97.
percent of the stock of Carr-Lowey G ass Company ? ereafter
"Carr-Lowrey'"), an established donestic corporation.

o |t was respondentts inclusion of these two sub-
sidiaries in appellant's unitary business group which gave
rise to the protested portion of the proposed assessments.
Thus, the primary issue in this appeal is whether either or
both the Canadi an conpany and Carr-LomweK wer e en?aged ina
unitary business with appellant during the years 1959 and
1960

The Canadi an conpany nmanufactures and sells caps
and closures for bottles and jars, simlar to those caps
and closures produced by appellant. |t operates exclusively
in Canada. Its manufacturing plant is located in Toronto,
and it has salesnen and sales offices in a nunber of cities

t hr oughout Canada.

_ During the appeal years Canadian Co. was managed
by its own executive staff |located in Canada, with only
m ni num control being exerted by appellant. However, three
of the Canadi an company!s seven directors and three of its
eight officers held simlar positions with appellant. Included
inthis count is the chairman of Canadian Co.*s board of
directors who sinultaneously served as vice-president in
charge of appellantts C osure Division.

. The Canadi an conpany naintained its own sales
force independent of that of its parent, the appellant.
The Canadian company's Sales were nmade under its own terns
of sale, which were distinct fromthose prescribed by
appel | ant,  Sone of Canadian Co. ts sales were nmade to
Canadi an subsidiaries of customers of appellant in the
United States,

~Al'though nost of the caps and closures sold by
the Canadi an conpany were products which it had manufactured
about 1.7 percent of its total sales, or about $75,000 worth,
were sales of products manufactured by appellant, "The
Canadi an conpany and appel | ant nade use of a conmon trade-
mark,, and approxi mately ZOCEFrcent of the products nanufac-
tured and sold by Canadian Co. incorporated features which
were protected by patents owned by appellant,
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The Canadi an conPany mai ntained its own purchasing
departnent and did not participate in any centralized pur-_
chasing activities conducted by appellant.' Al though Canadi an
Co. operated its own limted research and devel opment depart -
ment It aPpears_that It al so had access to0 appellantts main
research tacilities.

_ Appellantts books reflect interconpany charges
‘agai nst the Canadian conpany totaling $163,015,50 for 1959
and $176,902,22 for 1960. = These anounts include an annual
charge of "$25,000 for use of appellant!s patents by the
Canadl an conpany. The remaining charges were for 'various,
admnistrative services rendered by appellant to its subsidiary,
the Canadian conpany, such as research and devel opnent costs,
charges for machinefy and machinery parts, arid advertising
costs, i.e., a portion of the cost to appellant of mats and
printing techniques for use of their comon tradenark.

_ After an audit, the Internal Revenue Service

I ncreased appellant s total interconpany charges against

the Canadi an conpany by approxi mately %QJOOO In each of

the years here on appeal. Those_addltlonaf charges were

for admnistrative salaries, officers* salaries, and airplane
expenses attributable to the Canadian conpany.

Carr-Lowey is primarily engaged in the manufacture
and sale of glass containers for “cosnetics, perfunes, drugs
and chemcals. Its manufacturing plant is in Baltinore
Maryland, and it has sales officés in New York and Chlca?oz
In these two latter locations Carr-Lowey shares sales office

space with appellant.

_ As in the case of the Canadian conpanK, Carr-Low ey
had its own executive staff and it operated with only m ninum
parental control during 1959 and 1960, However, thrée of its
six directors and two of its officers held simlar positions
with appellant. The chairman of Carr-Lowreyts board of direc-
tors was al so chai rman of appellantts board of directors

. Carr-Lowey mintained its own manufacturing,
warehousing and distribution facilities, It had its own
staff of Sal esnen independent of appellantts sales force.
Nei ther Carr-Low ey nor appellant so?d any product nanufac-
tured by the other.

_ _ Carr-Lowrey did most of its own Purchas;ng, al t hough
It did buy its soda ash froman independent supplier under

a master contract negotiated and established by appellant.
These purchases of soda ash constituted about 5 percent of
Carr-Lowrey's total purchases of materials. Carr-Low ey

had its own research and devel opnment department, although

It appears that it also had access to the main research ani
devel opment facilities maintained by appellant.
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Appellant®s books shom1|ntercon8any charges a ai nst
Carr-Lowrey totaling .44 541,80 in 1959 and $327,089 .58 in
1960. From 80 to 90 percent of these totals represented Carr-
Lowrey's share of a centralized group insurance plan negotiated
bY appel I ant and maintained for all enployees of appellant and
Its domestic subsidiaries. The remaining interconpany charges
were for Carr-Lowrey's Share of the cost of the joint sales
offices in New York and Chicago, its share of the cost of a
centralized employeest retirement program and various other
admni strative services rendered by appellant.

There was no interchange of operating personnel
between Carr-Lowey and appellant. They negotiated their
union contracts separately, and each had its own |ega
counsel . Appel I ant maintained no centralized accounting
system

Appel I ant states that it has always been its cor-
porate policy to allow established, successful businesses
which it acquired to continue to operate substantially as
they had before appellant acquired them free of any real
parental control. ~In accordance with this policy, “appellant
contends that the operations of the Canadian company and of
Carr-Lowey were |locally controlled by their own executive
personnel . = Appellant discounts the relevance of the fact
that there was sone'interlocking of directorates and sone'
overlapping of officers between itself and each subsidiary,
contending that these positions were nerely nomnal and none
of the individuals holding themwere a part of either sub-
sidiary's functional, operating executive force. Appellant

further argues that those interconpany charges made by it
agai nst Canadian Co. and Carr-Lowey represent |ess than
one-hal f of 1 percentof appellantfs net sales and 'are,
therefore, insignificant.

Appel I ant al so contends that the markets served
by the Canadian conpany and Carr-Lowey were quite distinct
from appellant®s, making it inpractical to attenpt coordina-
tion of their acfivities. In the case of the Canadian
conpany, appel lant argues this distinction arose because
of the difrerent products handled and different packaging
t echni ques and customs prevailing in Canada and, in the
case of Carr-Lowey, because of "the specialized glass con-
tainers which it nade prinarily for sale to manufacturers
of cosnetics, perfunmes, and toiletries, rather than to the
fooP and beverage industries which were appellantts princi pal
cust oners.

_Appel I'ant concedes the existence of sone unitary
features in the overall factual picture. It contends,
however, that neither in the case of its relationship
with the Canadian conpany, nor in its relationship wth
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Carr-Lowey, was there that degree of contribution and
dependency” requiring unitary treatment.

Inits decisions in Superior Ol Co. v, Franchise
Tax Board, 60 Cal. 2d 406 {34 Cal, Rptr, 545, 386 P.2d 333
and Honolulu O | cCorp,v. Franchi se Tax Board, 60 Cal., 2d
417 3% Cal . Rptr, 55/, 386 p.od 40], the Callfornia Suprene
Court reaffirmed an ?ave broad application to the two tests
which it has pronul gated for determning the existence of a
unitary business. he first of those tests, or59|nally set
forth’in the case of Butler Bros. -mdtSikany 17 Cal. "2d 664
¥111 P.2d 334], aff*d, 315 U.S. 501 [86 L. Ed. 991J provi des
hat a unltary busi nebs €xi sts vihen there is unity of owner-
ship, unity of operation as evidenced by central purchasing,
advertising, accounting and management, and unity of use in
a centralized executive force and the general syStem of
operation, Under the second test, as expressed in Edison
lifornia Stores, Inc. v, McColgan, 30 Cal. 2d 472 7183 P.2d
167, a business Is unitary Wien the operation of the portion
of" 't he business done within the state i s dependent upon or
contributes to the operation of the business wthout the state.

. Application of these tests to the facts presented
by the instant appeal |eads us to conclude that during 1959
and 1960 both the Canadi an conpan¥ and Carr-Lowey were
engaged in a unitary business with appellant.

_ _ The Canadian conpany was engaged in a business
i dentical to one phase of the business conducted by its
arent . AIthouPh appel l ant mninm zes the inportance of the
act that appellant and the Canadi an-conpany were |inked
together by interlocking directorates and officers comon
to both corporations, it seems inevitable that this situatio
woul d lead to a nutual ly beneficial exchange of information
and knowhow between two conpanies engaged in manufacturing
the same product.

The fact that appellant and Canadian Co. utilized
a common tradenmark, that sone 20 percent of the Canadian
companyts products incorporated features protected by patents
bel'onging to appellant, and that a small| percentage of
Canadi an” Co.'s sal es were of products manufactured by appel | ant,
a1l lend weight to the conclusion that there was a substanti al
I nt er dependence between the two conpanies during the years in
question. It seens virtually certain that the affiliation of
appel | ant and Canadian Co. had a beneficial effect upon the

nadi an company‘s sal es.

Finally, although the interconmpany charges nade
by appel | ant agal nst the "Canadi an company may have been

-202-



Appeal of Anchor Hocking @ ass Corporation

smal | amounts in relation to appellantts net sales figures,
they were neverthel ess |arge anounts of nnney and they did
indicate that the services rendered by appellant on behal f
of the Canadian conpany had considerabl edval ue.

During 1959 and 1960 appel | ant owned substantially
all (97.5 percent) of the stock of Carr-Lowey. Appellant
conteﬁd§‘T€§r because Carr-Lowey nanufactured”and sold a
special type of glass containers, primrily for sale to a.

i fferent” market "than that of its parent, it was engaged in
a separate business, The fact remmins, however, that Carr-
tow ey was engaged in Ihe,napufacture of glass containers,
WhICh,IS,apFellant‘s principal business. “Notwithstanding
the distinction in form agﬁearance and function of the
contai ners produced by eacCh company, the raw materials used,
the manufacturing processes, and the technical skllls required
to make the glass_contalners I'n each case nust of necessity
have been substantially the sane.

. Al'though appellant woul d mnimze the inportance
of the interlocking directorates and overlapping of officers
between itself and Carr-Lowey, as it did in the case of the
Canadi an conpany, it seems inevitable again that there would
be a nutual Iy beneficial exchange of information and know how
anDnP these experienced executives, especially in view of the
simlarities in the businesses of the two corporations,

In addition Carr-Lowey shared sal es space and
expenses with appellant in New York and Chicago, it pur-
chased its soda ash under a master contract negotiated by
appel I ant, and the enpl oyees of Carr-Lowey were covered
under centralized group insurance and retifenment prograns
established and maintained by appellant.

Finally, the interconPanY charges nade agai nst
Carr-Lowrey by appellant are a further indication of the
substantial interdependence which existed between parent

and subsidiary.
. Wth
inits initial

r

regard to the statenents nade by aPpeIIant
brief concerning the constitutionality of
respondentts proposed additional assessnents, .it appears
that those allegations are unfounded. sppeliant makes no
argunents to support them and we are unable to find an
supp?rt for them either in the record or in the relevan
case | aw.

o Nor can appellant obtain any relief under the pro-
visions of Public Law 86-272 (15 U. S.C A § 381 et seq.).
Appel | ant has not denmonstrated that that section is applicable
%ﬂ %hj? case and, fromthe facts before us, it does not appear

at it is.
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For the above stated reasons, we nust sustain
respondent in its action in this matter.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25657 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Anchor Hocki ng 3 ass Corporation against
proposed assessnments of additional franchise tax in the
anounts of $19,427,43 and $37,792.06 for the incone years
19%9 _anddl%o, respectively, be and the same is hereby
sust ai ned.

Done at Sacramentq , California,_ this 7th day
of August , 1967, by the state Board of Equalization.

/ié%%h/a%z \zi¢‘4$<1 - Chairman

E>Lj§74/7 (Adjzzéigfvbfyéi{iMember
<:4%i1/7f7;%%j/:f, J , Member

/@‘”/Z///C/j‘{ ’ Meﬁber
)

s Member

- - e T
(s 5,7/&&/

y Secretary

ATTEST:
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