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270RZ THE STATE BOARD OF EQUALI ZATI ON
OF Tz STATE OF CALIFORNIA
| n the Matter of the Appeal of )
ALVADA, INC. ‘ )
For ippellant: Monteleone & Mclrory a nd

Stanton P, Belland
Attorneys at Law

For Respondenv: Crawford H, Thomas
Chi ef Counsel

Tom Muraki and Joseph W, Kegler
ASSOCI ate Tax Counsels -

OPINION

rr'ms appeal is made pursuant to section 25657
Revenue and Texation dee fron theaction of the E“"n q1Se
Tax Boz»d on the protests of ilvada, INC., against
“Osessmcnts of additional franchise tax in
288,70, $2.107.52, and. £1,390.51 for the taxable
19/9, and ;960 raspectively., .

T0 be resolved in this eppeal 1s wn ther

q
appellent, es an assignee of part of a joint venturer®s interest
in & comstructica contract, became a member of a second joint -
venture or Hgrhventure' with The assignor, '

is a Colorado co”ooraulon which ouﬁlif:ed

slifornia on’ June 1958 It is enzazed in
0 ion pusiness. IuS entire ccrporate svock”

is owned by ir. a;d Mrs, Al Aitken, Mr, Aitken ls an expers

t. -~ o e e e ] -

in Tuanel coastruction.

In June 1958, a joint venture was formed between
Kemper Construction Co. (hereafter "Kemper'"), a Czlifornia
corporation, end MacDonald & A*use, also & Callior11a corporation.
On June 17, 1950, the jcint venture was awarded a coniract Jor
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Inneal of Alvada. Tne.

theconstruction Of a tunnel. Kemper and MacDonal d & Kruse
contributed $75,000 and $25, 000, respectively, to the capital
account Of tNe Joint vem: re and agreed to share in the profits
and | 0Ssses in_»roportion to their respective contributions,
Kemper was aw;gnabed as the sponsor and was to appoint a
project merager and meintain day-to-day supervision,

e

/ On July 24, 1958, appellant entered into an agreement
with Kemper, titl ed "155ignment Of Interest in Joint Venture
hgreement." Thepertinent parts of the agreement were as
foll ows:

1, XI¥PEIR CONSTRUCTION CO hereby assigns to

AULVADA, INC., Thirty Percent (30%) of the

entire Joint Venturé so that as between KEVPER

CONSTRUCTION CO., and ALvADA, INC. as of the

date of this Agreem%Qu the interest in. the
oiat Verture would

XEZvPZR CONSTRUCIION CO. - FOfuy— ive Percent (459
ATVADA L, INC, - Thirty Percent (30%)

MAC DONWAILD & XRUSE - Twenly-five Percent (25%)
2. _-JV\J--.\ INC, shell be entitled through the
EEMPER CONSTRUCTION CO . to Thirty ?e“cenu (30%)
of the profi ts and is liable ror Thirty Percent
(30%) or the |osses ...

3. AZ"ED“ INC. agrees to pay to XKEMPER
CONSIRTCT] 73N co. Thirty Thousand Dollars (%30 000)
as its capital contribution to reimburse KEMPER
COHSTAUCTION CO. ..., With the same rignts and
privileges of The return of said capital
“coztribution as XEMSER CONSTRUCTION CO. derives
¢ Venture “sreement ‘oo

from the Join

nal capital contribution is
he KEMPER CONSTRUCTION CO. -

; RUSE JOINT VMNTT&H, the XEMPER
NSTRUCTION €O, %S share of said capital
Cont?lumulvﬂ shall be furnished by the perties
22reto on tae ratio as stated in Pa¢a““'ud 1,
to wiv: Forty-five Percent (L5%) ... by the
KEX2ER CONSTRUCTION CO and Thirty Percent (30%)
PR bf }LL.U—JJI\.§ .LN-Co

5. ZILVADEL, I¥C.  2grees that 1t derives all of

its 4 mwTQSt in The Joint Venture of KEMPER
CONSTXUCZI0N CO. and MAC DONALD & XRUSE through
Tnis Assigrment by The XEMPZER CONSTRUCTION CO.
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Appesl of Al vada. Inc.

and that its capacity at the project site
will be as an expert advisor to the KEMPER
CONSTRUCTIONCO. , the project sponsor.

6. .ALVADYG INC. shallbeentitled to all of
the benefitvs and liabilities in proportion

to Its interest as set forth in Paragraph 1

of the XEMPER CONSTRUCTION CO. in sald XKEMPER
COMSTRUCTION CO.-MAC DONALD & KRUSE JO NT
VENTURE, except thst the managenment of the
project shall continue to reside in the KEMPER
CONSTRUCTION CO. ...

The agreement was signed by appellant and Kenper and al so bore
the signed approval of ¥acDonald & Kruse.

Pursuant tothe above agreenent, appellant paid
$30 . 000 to Xemp er initially and nade an additional contribution
of $+0,000 during comnstruction. Through M. iitken, aPpellant
actively participated in the construction of the tunnel. The
tunnel was conpleted in 1959. -

Kemper paid apmellantts 'share of the profits te.it in

the years 1979 through 1951, anpellant reported these arcunts
in its franchise tax returns for the iNnconme years in which It
received <re amouiis.

_ The assessnents in-question arose from resnondsnt's
action INn reallocating gzovellant!s profits to the income years
1958 and 19959. The underlying premise for this action is a
determination by re sp cndent that appellant ¢ s agreement with
Kemper created a "supventure," a form of joint venture, and
that under rules appliceble to joint ventures appellant's
di strivutive snaze Of the income of the' venture was returnsbls
without regard to when itwas di stributed.

Lppellant contends that ItS arrangement With Xemper

d¢id not create a joint venture because appellant had no right

of management and control. [t thus concludes that it was not
required to rejort income from the construction project until

it actuelly received UN€ income. 2Appellant does not otherwise
¢i sputle the correctness of respondentts reallocation of incoze.

The sole issue which w2 Mmust consider . therefore is
vheiher e ) [ | O

\ den e -
venvure.

gllan

© and Xemper were--engaged .together in a joint

L Joint venture i1s an underteking by two or more
0 caryy ouv a fingle eanterprise for profit.
176 Cel. fpp. 2d 61%, 618 [3 Cal.
g gQ -~ B 4
Commissioner, §7 F.2d 396, 399.)
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Anpeal of Alvada. Inc.

t has been stated that the elements of a joint venture are:

a) a commmity Of interest in the subject ‘of the underteking;

gb) a sharing in profits and losses; (c) an "equal right" or
”mwocz in some measure” to direct and control the conduct_ of

ech other and of The enterprise ; and (d) a fiduciary relation

tween or among the parties, (Stilwell v. Trutarich, supra,
Cal. App. 2d 614, 618 [3 Cal. Rotr. 285]. See also

lenders v, United States, 172 F, Supp. 35 943.) The authority

to mana.ge the enterprise; however,may be placed in one of the

nembers Withouv deSufoylng the nature of the arrangement as a

éo; 15 venvure, (St *1w@uj'v.Trutan1 0., suora; S|n1e V. Malouf,

’31 =g 0)
\I(D

Cal. App,2d82, 99 [912P 2d 9ks, 213 P.2d 7889; Avrton
Mezal CO, . 3!
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'nu venturer shares his interest in the venture
ncer an arrangement which itself has the
joint venture, then a second Joint venture,
cterized as a "subventure” is created.
=.2d 823; Walsh Constructicn Co, v. Church,
rry Xlein, I8 T.C., 80Lk; Bditn |
. 85704, Oet. 17, 1961.) In
hurcn, supray subventures were
e member of several jJjoint vent
“OJerS assigned port cns of

its officers and members cf th

.
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v
& contributed funds and were to make
ontributions as might be required. The agreements
ovided that the.assignees were to have no volce
czment of the tonstrucitlion projects, althougn some
participate in management as officers of The
ugelel Lon.

rezoling authorities support respondent's

a8t appellant and Xemper were engeged in & Jolnt

form of a subventure., ~In order to acgulre &

er’s interest in the main joint venture belween

onald & Kruse, appellant contributed cepital and

reed to share in the profits and losses, Iy Thes,

reenent between eppellant and Kemper, appeliant

me penefits and liabilities in proporticn To its

ner nad in the mein Joint venture, excopt that
R niinue to manzge the cons:ructionprojeci° The
fect vas To manege the pr 03e >t did not affect the .
velldid guestioned SJbV@Quufe between Kemper and _
epnels re then it aflecled the validity of the acknow-
ledged main venture between Xemper aqd MacDonald & Xruse..

3 ] . ) S

in asccord with respondent's determinglion,

; .
4 -~

4 N o ST s am e T - - - s . ] ~-

chatv eppeilant and Xexmper were engaged in a joint veniure.
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Appeal of Alvada, Inc, S

Pursuant to The views expressed in the opinion of
the board on file in tnis pfoceed ing, and good cause appearing
therefor, o ‘ -

IT IS HZEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 2356567 of <he Revequv and Taxation Code, that the
action of The Franchise Tax Board on the protesis of Alvada, Inc,
against provosed assessments of additional franchise tax in tThe
swounts of $3,288.70, $2,107.52, and $1,390.51 for the taxable
years 1978, 1959, and 1900 resoeCulvely, be and the same is
hereby sustained.

Done at Sacramento California, this - 27th- dz
) A T z '- ? 2. 3 -Z" ™ 3 4
of fpril . 1997, py the State Board or Egualization.

~ .<;)/ / %D ”“%if4u 2 . , Chairman

NES ATy
(/ / '% /wfééh' U , Member
/f? //7 //// : ; Member
//);C; //;Hzf;772//7,, , Merber

s Secretayy

\/\f ! : !

, Member
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