|ll)Illlﬂ‘ll\\\ll\l\ll\lilll\l\liﬂlll?lll\l‘llllHllllll

i *67-

EFORE THE STATE BOARD OF EQUALIZATION
OF THE STATS OF CALIFORNIA

In the Matter of the Appeal of )
)

HANS KLEGER ).
Appearances:
For pppellant W. Harold Jeffirey and
H. A. Sherde
Certified Public pccountants

For Respondent: TLawrence C, Counts
Associave Tax Counsel

OPINION

_— T N o S e

This anp al is made pursuent to section 1859%-.0f the

Revenue and Taxeltion Coge'*“on the action of the Franchise Tax
Board on the protest of Hans Kle:e“ against propossed assessments
of additioneal De“oonal incOme tax in the amounts of $1,2%1.66
and $459.93 For the years 1959 and 1960, respectiively.

i “The issue presented Ls whelher appella:t dans Xleger -~
vwas entitled to certain bad debt deductions claimed in his
personel income tax relturns for the years.in question.

: Eans Kiezer (hereafter referred to as 'appellanth)
was ths sole stockholder or controlling stockholder of Kleger ..
Specialty Products Co. (hereaiter "gpecially Cou”), Kiego
Corporation (herafter #{lego"), and Kleger Machine Co.

'—»/

(qefeafterADJac;;nb Co."). Appellant advanced funds to. these.. .-
corporations Irom time to tlmv$ pfter their formation, and The
corporave books indicated these corporations were ¢ﬂdouuvd o}

appellent during the years cn agpeal.

ct

on July L, 1957, Sterilizer pProducts (;‘oa7 a partner-
hip, was created to engage . in.the business of investmenis.
pariners were the three corporations mentioned above,
During the parinershipts taxadle year end cd December 31, 1957,

+

@
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the p artners contributed partnership capital tTotsalling
$66,173.75, 0O that total gpecialty Co. contributed §10,000,
Klego contributed ¢27,593.75, waich had been advanced to it

by appellant, and Machine Co. contributed $28, 5890,

Sterilizer products Co., INn turn, invested these

donations tocapitalin. another partnership, Universal
sterilizer CO, (rereafter ngniversalw), thereby becomin e

g on
of Universalls two vartners, Universal!sS operations in 1957 and
1958 resulted I N vartnershiv | osses of $70,6%2.19and $30,001.39,
re§gectively, and It wvas taken over by its creditors early in
1950,

During 1958 a2ll of Universalls equipment end inventory
were sold for one hundred dollers to American Plating Co., an
unrelated company. Americen Plating Co. agreed To talke over
Universal’s operabions and, after two years had elepsed, 1o
assign 5 percent of any royeliies received from sales orf.
sterilizers to the craditors of Universal., Despite the fact
that imericen Plating (o, invested over 4250,000 ia Unilversal®s
operations over the next two years, productlon was still. not
profilsble end no creditors? rcyaliies were forihcoming.  0a

7, 1952 al creditors? conference was held and

rsaresult of gniversalts | 0Sses Xiego and Machine Co.
two Of thepartnersof Sterilizer products _, reoorted | 0sses
in their freachise tax returns wor income years ended in’ 1958
and 1359. Specialty Co,, thethird partner In Sterilizer
products Co., had no income in 1959 or 1960, It had been
suspended on November 1, 1953, for failure 10 nay franchise

scnal incone

[N
1

1938 LV
taxes, end was never revived fhereafter, In his pe

tax return for 1958, sonellant indicated that his gpecialty Co.
stock was worthless in that year,

within this factual framevork, two series of -
trensactions gave rise to. the bad debt deduction claimed. by
appelisnt Tor 1959:

1. ©n Septemher 27, 1957, Xlego advanced
10,500 to gpecialty Co., on the allege
condition trev appellant personally guaraantiee
thet Xlego would suffer no loss as a result
of the advance. ($10,000 of this advence was
then transferred to gterilizer products Co.,

as Specialty Co.'s contribution to parinershiv
cepital,) Promissory notes payable-to xlego”
in the zmounts of ¢5,879.0% and ¢L,063.95,
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vhich were executed by Specialily Co. &
the tine of Klego’s advance, were
transferred to apgeLlanu on pugust 1, *959,
and there was a corresponding reduction

in the amount of Xlego‘®s indebtedness To

appellant,.

2, Dpuring the vears 1957 and 19358

Machine Co., made credit sales of goods to

Uﬂ!V@ﬁSQl. which resulted in an account

receivable in the amount of 5;10)’79‘%390o
ferred that account

Tn 1959 yachine Co. transt
receivable to gpecially Co., in return for
Speciz*iy Co.°s note in t’at amounc., Tnils
transaction also allegedly was condlitioned
on gnvellantis nersonal guarantee Thav

. ¥echine Co. wowid not suffer apy Toss as a
result of.the transfer. On August 1, 1959,

Machine Co. transferred | OeClaLLV Coo-s
nosve To Ouella”t, and the amount owed TO

eppellant by Machine Co. was correspondingly
reauced, ~
g Iin his 1959 return aoael ant claimed a bad debit”
deduction of $17,737.990, attributable uo tha Three §pecialty Co.
notes Cihich ne haeld in the emouats of $10,79%.90, &5,879.0%,
and $1.,063.95.

Tn his 1960 return appellant claimed a bad debl
deduction in the emount of Q.l 872,88, allegedly resuiving from
unrecoverablie payroll advances to Unvveﬂba] in 106Owand vayments
on that partnership?s notes which had been versonally guaranteed
by eppellant.

1 J—

Appellant argues that he is entitled to the bed debt
deductions claimed for 1959 end 1960, since those dsductions
represent amounvs which he was obllced to pay under guarantees

nd salary advances made tTo Universal which could nov be

~ W

recovered. reospondent disallowed these bad debt deductions.
on the grounl that appellant had failed to establish his right
To Tthen.
Durinz the yesrs in guestion section 17207 of <he

Revenue and Taxstion Cole provided generally Ior tae dsduciion
© debos wnich becszme worthless during the taxeble year. IT is
vell establisned that deductions are a metter of legisletive
grace, and the texpayer seeking a deduction has the bpurden of
proving tnat he comes within the provisions of the deducilon
statute. wew Colonial Jce Co. V. Helvering, 292 U.S. -39

[78 L. 2d. 1353%.7 L
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Tt is also settled that a guarantor who is required
to pay the debt of his principel under a valid guaranty contract
may take a bad debt deduction. (Putnam v, Commissioner, 352
U.S. 82 [1 T. Ed. 24 14%7,) The TFact of payment gives rise to
the guarantor®s claim against the principal debtor, creating the
necessary debtor-creditor relationship between thenm. (Cushman Ve
United gtates, 148 ®. supp. 880.) Again, however, the Taxpayer
has the purden of proving that a guaranty contract existed
(Mlexender N, Tukorsky, T.C. Memo., Dkt. No. 90286, aug. 3, 1965;
Suzaane Von Meudel, T.C. Memo., DKT. NO, 8551k, Jan. 17, 1962),
and that nis claim against the primery debtor was worthless.
(Morris Sass, 17 B.T.A., 201.)

In the instant case appellent has failed to produce
evidence to substantiate the existence of The lpersonal
guarantees!” on his part waich allegedly gave rise to the major -
portion of the bad debt deductions claimed, Appellant has :
similarly Ffailed to prove that he in fact made The alleged
payroll advances To Universal, or any other acvances,

Tven assuning that eppellant G1ld execute valid guarantc:s
end thet the advances were made as contendeld, appellant has not
snown that his claims against Specialty Co. eand Universzl acitually
became worthless in 1959 and 19580, the years on apneal., The
only events in the record waich constitute axny evidence orf
wvorthlessness are the suspension of Specialiy Co. in 1958 for
failure to vay franchise taxes, the teking cver of Univirsalls
operations by its creditors in 1938, and the cecision of
Universai’s creditors on September 27, 1961, o discontinue
further attempts to meke Universal®s operations proiltable.

These evenis lend no supnort to & claim of worinlessness in
1959 or 1960,

:ticons cleimed

Resonontentis Gis

by appellant carries with 0rraCiuness,
(ipoeal of 1ililism S, and B o d. of Egual.,

Mey 17, 1952, ivveal oi Re 4 Co Taur . Stoner, .Cal., St
d. of mgual., fpril 17, i9%7.) Alter cereriul review of tThe
ntire record in this case we conclude that apvelliant has failsd

to submit evidence to overcome tals presumption of correciness,

That being so, respondent’s determination on This issue zust

pe susteined.

pursuant to the views expressed in the opinion o:x
L1 TN T - 41 B R - U PRSI - PP
the board on File in this procecding, and good ceause zppearing
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. IT IS HERESY ORDERED, ADJUDGED AND DECREZED, pur suant
to section 18595 of the Reverue and Texatlion Code, that the

action of the Franchise Tax Board on the protest of HansXleger

against proposed assessments of additional personal income tax

iNn the amounts of ¢l, 241,66 and $459.93 fqr the years 1959 and

1960, respectively, beand the same is hereby sustained,
 pone at Sacramento , California, ¥his 24€! dey

of April , 1967, by the state Board of Ejualization.
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