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BEFORE THE STATE BOARD OF EQUALIZATION
 OF THE STATE OF CALIFORNIA

In the 1IMatter of the Appeal of',z",
GUSTAVE L. AND SYLVI A  R.. GOLDSTEIN )

For Appel | ants: Gustave L. Goldstein and
Syl via R.-Goldstein, in pro. per.

For Respondent: Crawford H Thomas
Chi ef Counsel

Peter 8. Pierson
Associ ate Tax Counsel

OP{NL ON

‘he R o Torlﬂ% appte_a.l IS ma\def pursuant to sectg onh19oF59 of "

e Revenue and Taxatio e fromthe actjon of t ranchi se

Tax Board in denying glO%?%l of a CFaI fof “Qustave L. ang
Sylvia R CGoldsfein for refund of personal income tax in the
amount of $1,686.00 for the year 196k, '

I n 1954, pursuant to an agreement for a reasonable
fee, appellantgc-]jjs?ave 1. Goldste v (hereafter al one- referr ed
to as "appellant") was retained as attorney by ilice F. Rozan.
He was to reoresent her in proceedings involving divorce and
a determnation of her interest in property., including oil,
gas,t and mneral rights in lands located in North Dakota and
Montana.

_ In 1958, the fee arrengement was nodified by a
witten agreenent providing, in-opart:

CGol dst ei n [appellant] shall receive 25% of
any and =11 money Client is and may be
entitled to receive under the California
judlgmant as accrued and unpaid alimony and
chil'd support until the North Dakota action
is tried or settled ... and 25 of eny
moneys due and tobecone due Cflent from

-287-



Ltpneal of Gustave L. and Syvlvig R. Goldstein

Stanolind Oil Furchasing Company now
known as Indiana Oil Purchasing Company

as to the Kvam property mentioned in the
California judgment and in the N.D.

action; and, 255 of any and all property
and things other than money awarded Client
under the California judgment. Should
Client receive the items or any thereof
enumerated in this subparagraph under an%/
or by reason of any court proceedings other
than aforementioned California proceedings,
... Goldstein shall be entitled to receive
his aforementioned 25% as to such of above
enumerated items on which he shall not
previously have received his 25% thereof.

¥ %k ¥

Client hereby grants Goldstein a lien on
anything and everything Client is and shall
be entitled to receive-under the California
judgment and as it may be established as a
North Dakota judgment a,nd as a judgment
anywhere else and under aforementioned
North Dakota proceedings.

In 1964 the courts concluded that Mrs. Rozan had
a vested interest in the oil, qas, and mineral rights and,
in that year, she gave appe
interest .

In the original joint return filed by. appellant and
his wife for 198%, no depletion was deducted from accumulated
royalties. In an amended joint return, appellant reported
as taxable legal fees, his share of the accumulated royalties
for the period 195k to 1958, distributed to him in 196k, The
balance of his share of the accumulated royalties, $18,509,
distributed at the same time for the period 1959 to 196k,
he revorted as royalty income. From this latter amount he
deducted $5,090 for depletion. The depletion deduction was
disallowed by resvondent on the basis that appellant did not
have an economic interest in the oil, gas, and mineral
properties prior to 196k,

The issue, therefore, is vnether appellant is
entitled to a deduction for depletion on the royalties
accumulated during‘ the period 1959 to 196k .

In the case of mines, oil and gas wells, other
natural deposits and timber, there is allowed a deduction of
en ellowance for depletion accordiny to the peculiar conditions
in each case. (Rev. & Tax. Code, § 17681 et seq.)
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Appeal of Q@ustave L. and sylvia R. Gol dstein

The depletion deduction is allowable to a person
who has a capital investment in the mnerals in place.. No
particular form of legal interest is needed provided there
IS an econonmic interest in the mnerals in place. (Paimer v.
Bender, 287 U.S. 551 [77 L. &d. 4891.) Neverthel ess, there
~must be nore than a mere econom c advantage derived from
production through a contractual relation to the owner. i
(Helvering v. Bankline O I' Co., 303 U.S. 362 [82 L. id. 8971,
Helvering v. 0'Donnell, 303 U 'S. 370[82 L, Ed. 9031.) G I,

as, .and mnerals in p1 ace are recogni zed as wasting assets,
The deduction is therefore permtted as an act of grace and
Is intended as conpensation for the capital assets consumed
In the production of incone through the severance of the
mnerals. (Anderson v, Helvering, 310 U.S. k04 [84% L. Ed.
12771 Hel vering v. Benkline Q| ., supra, 303 U S. 362
[82 'L. Ed. 8971.)

In Allen v. Franchise Tax Board, 39 Cal. 2d 109
Fel.ts P.2d 2971

1, taxpayer, an attorney, was engaged to take
egal steps to 'determne the interest of his client in an oil
| ease and, as conpensation, was to receive one half of a

cl ai nmed 5 percent oil royalty and the accumulations thereof
when his client's title should be established. The taxpayer
was hel d not entitled to a depletion allowance W th respect
to the accumul ated conpensation when the litigation was
finally determned in favor of his client in 1940. It was'
concl uded that the accumul ated conpensation was not paid to
himas royalties on an interest presently owned by him but
was nerely paid to himas conpensation for services rendered.
Only fromand after the tinme of paynment in 19%0 was the
attorney regarded as becom ng the owner of an econom c
interest in the leasehold. (See also Leland J. &1len, 5 T.C,
1232, and Massev v, Commissioner, 1k3 F.2d %29.) A contrasting
factual situation is shown In Thomas ¥. Blake, Jr., 20 T.C.
721, vhere the taxpayer was hired as an attorneytorenove a
cloud on the title of certain mneral OPropemes under a
contingent fee agreenent which provided for a present sale
and conveyance to the taxpayer of an undivided interest in the
tract of land and in all "settlenments, benefits and proceeds
arising therefrom"

yiithin the framework of all the above cited cases,
we conclude that appellant did not acquire any depletable
economic interest until 196%. The 1958 'written agreement did
not refer. to a present transfer or assignnent of an interest
inthe oil, gas, and mneral properties.” From the |anguage
of the agreement, it is reasonable to infer that any actual
econonic interest in the oil, gas, and mnerals in’'place was
to be acquired when the litigation was resolved. The words
"shall receive,” as contained in the agreenment; indicate that
pendi ng completion of the professional services appellant
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Apveal of Qustave L. and Sylvia R. Coldstein

nerely acquired an. "econom ¢ advantage derived from production
through a contractual reletion to the owner.” (Helvering V.
Bankline G| Co,, supra, 303 U.S. 362. [82 L. Ed.897..) ¢
bel1eve appellant's situation closely-parallels the attorneg' S
situation in Allen V. Freanchise Tex Board, supra, 39 Cal. 2
109245 P.2d 2%%1. Sven though lrs. rozan's I nterest was

vested in 1958, appellant's interest, in our opinion, was not.
(See al so, _Edelmsn v. United States, 329 F.2d 950.)

The agreenment did make a present grant of a lien and
appel l ant urges that inasnuch as he was granted a lien in 1958
he,at that time, acquired an equitable interest in the mneral
| ands whi ch anpunted to a depletable econom c interest. However,
it is well settled that a lien is not an interest in the ‘
pf‘ﬁﬁ erty to wvaich it attaches. (Johnson v. Razv, 181 Cal. 342
(184 P, 6571.) It only constitutes security for payment of a
debt, (Huie v.SooHoo,132 Cal. A4pp. Supp. 787 [22 P.2d 808}.)
A lien,therefore, 1s not a depletable "economic interest."
(Gimes v. United States, 295 F.2d 623.)

‘Accordingly, the clained deduction for depletion
on royal ties accumulated during the years 1999 to 196% was
properly disallowed, .

ORDER

Pursuant to the views expressed by the opinion of

the board filed in this proceeding, and good cause appearing
therefor, .
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Appeal of Qustave I. and Sylvia R. Goldstein

f‘ IT I35 HERSBY ORDERED, ADJUDGED AND DEZCREED , pursuant
to section 19060 of the Reveue and Taxation Code, that t' he
action of the Franchise Tax Board in denying $109.71 of t he
claim of Custave L. and-Sylvia R, Goldstein for refund of

personal income tax in the amount of §1,686,00 for the year
1964, be and the same is hereby suutainca.

Done at Sacranento , .California, 'this 15th day
of December  ,1966, by the State Board of Tqualization.

. , Chai rman
: ( l> "y do .
-\~>( LN S it -~ ‘Member
M W %{/‘//l/v&/‘/x/ Member
4 »»/(’Z "N s Menmber
, Member

.‘ ! /.v;:; . 4/'_.__/
ATTEST: /,{/ & '*fc--"/ﬂ _y Secretary
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