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BEFORE Trt STATE BOARD OF EQUALI ZATI ON
OF 2HE STATE OF CALI FORNI A

In the Matter of the Appeal of 3
G LBERT AND MERLE GARDIER )

For ellants: Robert G Carter,
AP Attorney at Law

For Respondent: Crawford H Thomas, Chief Counsel

Peter S. Pierson, Associate Tax
Counsel

This appeal is made pursuant to section 19059
of the Revenue and Taxation Code I]ro the arctéqr’b of the
Franchi se Tax Board in denying the clarm o ert and
Merle Gardner for refund of” pérsonal inconme taxes in the

ampunts of $418,03 and $257.34 for the years 1959 and
1960, respectively.

Appel | ants, who are husband and wife, filed
j oi nt personal income tax returns for the years in question.
Jrhey pai d deficiency assessments issued by respondent for
the years 1959 and 1960 and filed a tinely clai m seeking

refund of that portion of the assgsgman.ts Whijch rﬁzgresent ed
adj ustment of their depreciation deductions for these years.

The adtj ustment invol ved depreciation deductions for property
hereafter descri bed.

On Octover 1, 1959, appel l ants purchased six
i NN - together
acres of land |located in Firevaugh, Celifornia, ./ 0"
with inprovements consisting i nl¥ of caoins WNI Ch were
rented to farm | aborers. v/&bpe | ants execut ed-a noninterest
bearing contract of sale which provided for payment of the
price in 240 nonthly irstallments of $1,000 each.
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Lopeal of GilbeszT: and lierle Gerdner

Based upon adjustuents which are not meterial here,
aopellanuecomUuueJCtneu cost of 5233,520.10 for the propervy.
0f this amount , ,5,773.7% was allocated to land and the
balance of 3227, 7 1.36 was considered the cost basis of the
improvements for nurposes Of computing depreciation deductions.

Respondent computed a total cost basis Of
wolil, 619.30 for the property by adding certain additional
costs to.the gross contract price of :;240,000.00. It allocated
78,105,146 of this cost to the land and adjusted sppellants!
Qeol‘eCla'ulOfl deductions for the years 1959 and 1760 by using
Vl63 213.8% as a basis for the iwmprovements.

It is eppellants' contention that respondent's use
of $163,213.8% as a basis for the improvements deotlvee then
of proper depreciation deductions. Resvondent's additions
to the total cost basi s ©f the eatiré propertiy are not
contested.

_ Section 17208 of the Revenue and Taxation Code
provides:

(&) There shall be allowed as a depreciation
deduction a reasonable &llowance for the
exnaustion, wWear end tear (including a reason-
able allowance for obsolescenee)~-ﬁ“=

(1) Of property used in the trade or
businessisjoor

(2) Of oroperty held for the production
o f income.

The cost of The OAOO@lty is the basis upon wnich
appellents! QGUTeClauLOA rust be comsuted. (Rev. & Tex.
Code, §§ 17211, 180%1, 180%2.) qpetlanuv heave the burden
of este ollsﬂln~_uhe DOTv on of the sales price zllocable to
the deprecisble property. (Csmy volbters Land So., £ 1T.C. 3

£'d, 150 F.24 dL*,JeYtt Ju7_ev‘ ce Co., T.Cv Hemo., uﬂu.
Loo. 10073L and 1056741, Hov. 9, 19425 fopeal of Xung .0 0.,
Cel. St. Bd. of Zquel., hay 5, 19 3.) The basis of the
depreciable pro Oefuv is required to be determined in accordance
with respondent's regulations (Cal. Ldmin. Code, tit. 18,
reg. 17208(e)) which provide in materisl part as follows:

t- \n\O

In the case of the accuisition ... O &
compination of deprecliadble end non-
deprecilabile property for a lump suii, as
for exemnle, buildings end land, fhe
basis for denreciation cennot excesi 20
sinount which bears Ihe Ssig Dronorition
to the lwin sum as the vellle oI Tne
denreciable nronertv al Tnal tTine.

(Underscoring added.)

-284~



Annesl of Gilvert snd ©

The scleevidence subiitted on behalf of eppellants
consists of an appraisal cated fugust 3, 196, which places
a market value of :2::,000 on the land, exclusive of al
improvements, as of October 1,1959. fooellentst claim is
founded on the premise thet the appraisal establishes the
market value and, therefore,the cost of the 1and and that
the balance of the wurchase price represents the costorl
improvements . On this preuise, the cost of the improvements
would be :;217,619. 30. :

The force of the appraisal as evidence of the value
of the land is weakened because the sppralsal wasmade
approximately five years after the sale. A retrospective
appraisal is not entitled to great weight as evidence.

(Buron Building Co.,15 3.T.A. 1107, eaff'd, 53 F.z2a 575;
01d liission Fortland Cement Co. , 25 B.T.i. 305, afftd, 69 F.24
5765. ) .

Apvellants'proposed allocation of the purchase
price, moreover, rests on theassusption that the stated orice
for the land and improvements was egual to their combined
fair market value. That asswiptionis not necessarily correct.

Since the present vaiue of a. dollar payable in a
future year is less than its face value, the stated nrice of
property may be influenced by terms requiring payment over a
period "of years. The stated price must Se consiriere-3 in
connection with the terns of negvaent. (. ranline Cesev,

38 T.C. 357.) 1In lgrcus Schlitt, T - C. Memo., Dxt. Hos. 12399~
12402, June9, 1948, property waich sold for a stated wnrice
of 375,000 payable over a five-year term withoult interest was
held to have a market value of only $60,000 three days before
the sale, One reason for the courtl refusal to recognize
fair market valueas being equal to the stated price was that
no interest was charged.

In the case tefore.us, the purchase price was
influenced by terms. nroviding for payment over -a twenty-year
veriod without interest. It is reasonable to assuxze,

:refore, that the stated oricewas considerably greater
2abhe actual value of the land end improvements. Thus,
even i f the value - ofthelandwas j2i-,0C0 aseppellants
contend, the value. of the imcrovenents was substantially less
--than the balance of the total price. In other words, the
share of the total price sllocsble to the immrovements on
the basis of relative values vzsmuch Zess then the Share
wnich -appellants »nropose to allocete vo those-improvements.

Since appellsnts have not esvabiisned thal
respondent's action was erroneous, we gsprove respondent's
allocation of the vprice and its adjustment of epuellanist
depreciation deductions for the years 1959 and 1980,

ja

-285-



-

ibert and berle Gerdasr

Pursuant to the views expressed ia The opinion
of the board on file in this proceeding, and good cause
appearing therefor, ' ’

W

iT is huLMJZ C.DEAED, ADJUDGED AL DQCQJED, pursuant
to section 19000 of the Zevenuve end Taxation Code, that the
action of the Franchise Tex Board in actylab tﬂe claim of
Gilbert end ;erle Gardner for refund of persongl incoue taxes
in the amounts of UX13.03 and $257. 3~L for the years 1050 and
1960, respectively, be and the saze 1s hereby sustalned.

15%th day

Lone at Sacramento , Celifornis, this
‘q_alizaﬁion,

of December , 196 6 the State Board o
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