
In the Matter of the Appeal of )
. )

FLEXISLE, INC. 1 I

Appearances:

For Appellant: R. W, Euttrey, Attorney at Law
Peter L. Ciaccio,Secretary-Treasurer

For Respondent: Lal;rence C. Counts
Associate Tax Counsel

This appeal_ is made pursuant to section 25667 of.
the Revenue and Taxzt-i.on Code from the action of the Franchise
Tax Board on i;he protesC oZ Fiexib1e, Inc,, against a pro-
posed assessment of additional franchise tax in the amount
of $?_,574,99 for cihc i.ncom year  Csld~Cl CkcoSes: 31, 1959 0

The sole issl:e raised by this appeal is, whetheti
ap;;jell.an  k 3 a Te;;as corporation , ha3 estsblished  a  “cmmercial
domicile" in Cabifornia,  so tbat dividzzd income which it
received from a subsidiary corporation acquFred a taxable
situs in this s r.;li+,~te znd was thus incl.uS:ible in the measure
of appellant's CakifoiXia fi?ZinChiSe  "iaX.
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Jpppeal of Flexible, Inc. .

Anpellant owned all of the stock of Flexible Western
Export Co.,' a company enOQi>b0-006 in the foreign sa.fe of the
sewer cleaning equipment manufactured by appellant's affiliates.
In the year in question appellant received a $30,000 dividend
from Flexible 'Western Export Co. Inclusion of that dividend
in appellant's income gave rise to the instant appeal.

Appellant's capital stock was owned during the year
in question by R. R. Crane, president of appellant; H, R. Crane,
father of R. R, Crane; the E, N0 Crane Trust, for the benefit of
R, R. Crane and his children; and P. L. Ciaccio, secretary- -
treasurer of appellant. All of these stockholders were residents
of Los Angeles, California. _

Formerly appellant's president was H. R. Power, a
resident of Texas. He was in charge of appellant's sales
activities and ov!ner of 24-l/2 percent of its stock, In the
latter part of 1958 Power redeemed his stock in appellant,
resigned as president, and.entered into a contract with
appellant whereby he agreed to work as its general sales
manager for a five-year period.

.Appellant maintained an office in Dallas, Texas,
during the year on appeal. Mr. Power spent most of his time
either there or in traveling, assisting distributors or
brokers through whom substantially all of appellant's sales
were made e Substantially all sales orders were wAtten by
employees operating out of Dallas, subject to approval by
Mr. ?ower.  Mr. Power recizived  a salary of $50,OGa. i?n assistant
sales manager, aLso a resident of Texas, received a salary of
$12,000.

a.

Appellant also maintained an office in Los Angeles,
California, Ail.of its permanent accounting  records were
kept there, In addition, appellant's federal income tax
returns for the year- in question were filed with the District
Director or' Internal Revenue in T,os Angeles. &3psllan.t's
shareholders, officers ad directors all resided in California,
and the meetings of the board of c1-irectors ~;ere held in Los
Angeles, During the year 01-I  Z.ppeal  ‘ri,  2. C_;ane  ) chaiT.Yt)an o f

the board 05 directors, deX70ted 103 percent Of hFS tiT!iE! t0

appallznt’s  affairs, * 7ai>CI  -~~c~:~vL~;~ a saJ.,;;xy  o f  $26,$Clo for his
services  rn Tn that smx year  R, XC Crmz,  :hen  vice presid;;;ni;
of appellan t )- devoted 35 percent of his time to the business,
and was paid a salary of $16,OSO.
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&eal of Flexible, Inc.

During the year in question, 15 percent of appcl-
lant's total tangible assets, based on value, were located
in California. Zscluding assets leased to others, 5 per-
cent of the tangible assets used in appellant's business
were located here, Nest of appellant's tangible assets,
84 percent in value, consisted of realty in Lima, Ohio,
where one of its subsidiaries, Flexible Sewer Tool Corporation,
had its plant. Of appellant's total sales, 23 percent were
made through a broker in CaliZornia, Forty percent of the
salaries paid by appeI.Iant went to officers. and employees in
California.

Section 25101 of the Revenue and Taxation Code pro-
videa that k;hen a corporation's income is derived from sources
within and without Californis, its tax liability shall be
measured by the net income derived from or attributable to
California sources o Under section 23040 of the Revenue and
Taxation Code, income from intangible property located or
havj_ng a sj.c:;s in this stale is considered to have been derived
from California sources..

fntangible  property is gelle-faLl~‘considered to have
its situs for tax purposes at &e domicile -of its osxior and,
in the case of a corporation, that situs would normally be the
state of incorporation, (Newark Fire Ins, Co, v, State Bd, -of Y...7_.-M--__-^-..-.^.%.- ---c-L
Ta3: ,'Pr',L3? 1 sr':$J p,\r c .'_ ) 307 U.S. 31.3 [33 Lo %I. jJl2]; Southern PacificW~....cpw-".~_IF_~-
co. v&l EcColgan, 66 Cal. &II?* ---z---------------2d 4,s il.56 F.2d 011,) An exception-"_- UC^W-__-.__I
to this rule 'has develo~ea,- ho$ger, in the situation in w'hich
a corporation concentrates its corporate functions in a state
other than the GI.?Z! iT1 l\ihI!.C’i? i.‘i CIZS  lt?gZllJr  CLtIe?i~ed, thereby
crE:s*iing a conrzercial dczi;i.ciJ_e  $_:I that other state. (vrheelino,,A
Steel Corn ve Fox, 298 U,S, 193 [ 80 L. Ed, 1143-J; First Bank_--..-__&~P
Stock Corn v.. ;%x~esot.s, 301 U-S. 234 [SS I,. Ed, l&l];-?z-W-%_--._--" -__--_
Sout !.:ern1 '-pi"ic Co, v, PkGz~~_~z_, supra;.YcY:.".-..A--c"c_~~_~--"~.--- fic_r:jestern GilP--._
Coru v,-*--ai& Francfixse Tax 3oarc-, I.36 Cal,_II_..__.C.____I__~"-_______- App. 2d 794 [289 P.Zd
2871,) In devk310ping this concept in the 33eclin& Steel case,_--_
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&eal of Fl.exib.Ie, 1s

records, There  i..cLs directors hold their
meetings and its officers conduct-the' affairs
Of Lha OJrp5X"LI.t  i-Cl3 0 Thcra, as appellant's
counsel. well says, "the management functioned,"
The Corporation has manufacturing plants and
sales offices in other States, Eut what is done
at these plants and offices is determined and
controlled from the center of authority at
Wheeling D The Corporation has made that the
actual seat of its corporate government,
(298 Li,s, 193, 2ii-21.2.)

P, Califorilka appellate court explored the concept
of dommercial domicile at some length in the case of Southerz
Pacific Co., v. IiicCo&a~, 68 Cal., ,+_!ppe 2d 48 [I56 P.2d SL],-U_INd_^w c-._*
and stated:
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Appeal of Flexj&le, Inc,

Appellant contends that Mr. Power was the real
m o v i n g force behind appellant's business, and s'ince he operated
out of Texas, Texas was the state of appellant's commercial,
as well. as its legal, domicile, It is clear that appellant's
directors and officers had great confidence in Nr. Power,
and relied heavily on his selling, and organizational
abilities, The ultimate decision on any corporate matter
always rested with top management,. however, and it was
stationed in Chlifornia. The amount of time devoted to the
business by the chairman of the board of directors and the
vice president, moreover, demonstrates that top.management  was
active in e.xercising  its authority over appellant's affairs,

Although appellant would minimize the corporate
activity Gihich occurred in California by pointing out that
less than one-fourth of its total sales were here, only about
5 percent of its business assets were located here, and only
40 pS21‘C”i> t of its payroll yent to California officers and
employees, no~;here does appellant establish that any more

IID"s aLc.,z , assets or payroll were made, located or expended in

0
Texas or in any one other state which could possibly qualify
aS L2pp2llZLiIt 'S co~122e-rcial domicile.

Under the circumstances .we conclude that respondent
properly treated appellant as having established a commercial.
domicile in California, and therefare properly included
dividends' which appellant received fronits subsidiary in the
measure of appell-ant’s California franchise tax Liability,



eal of Flexible, Inc,

IT IS EERZBY OlxEPEB, .!D.Y~GE~ U!! DXREED,
pursuant to section 25667 of the &venue and Taxation Code,
that the action of.the E'ranchise Tax Board on the protest
of Flexible, Inc., against a proDosed assessment of additional
franchise tax in the amount of
ended October 3L, 1959, be and

$i,574.99 for the income year
the same is hereby sustained.

Done at Sazranento
, 1966,Xovember

,‘Ca~ifornia, this 23rd day_ _lization.

Chairman

Member

Member

Member

-214-


