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In the Matter of the Appeal of

CHARLES C, GINSLER AND B. O. KRAGHEN, )
TRUSTEES FOR THE BENEFIT OF DOV SCOTT GENSLER
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Appearances:

Tor Appellants: Horace =E.Cecchettini
Attorney at Law

For Respondent: Pete-r S. Pierson
Associate Tzx Counsel

This gpveal is made pursuant to section 18594 of
the Revenaeand.La;eu*on Code from the zction of the Fraanchise
Tax Board on the protestsof Charles C.Gepnsler and
B. B. Xragen, as trustess for the beneflit of Don Scott Gens'ef’
agalnst proposed assessments of additional personal incon
tax in the mounts of ;16.39and 43,55 for the years ended
Epril 30, 1962, and 1963, respectively.

/The question presented by this appesal is whether
the terms of the will hereafter described created a single
trust or twoseparate trusts,

Goody Je G“nsle" died in California in 1962, By
the terms of his will ce ua_..ﬂ proverty was distributed to
Charles C. Censler anG B. 3. Imaoeu in trust for the benefl
of Steven Charles Gensler snd Don 3cott Gen S.Lef, the
decedent's grandsons. The will provided tha

(2) ¥y trustees shall nold the property
of the trust estete for the benelit of ny
grandchildren, Steven Cherles CGensler and
Don Scott Gensler, ¥y Trustees zre
authorized to accusmulate the income Irom
the trust estate for the benefit of said
children and to hold the same until
distribution as hercinafter provided.
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Aiopeal of Cherles C. Gensler anda
B. E. Kragen, Trustees for the
Benefit of Don Scott Gensler

At the time and in the msnner hereinafter
set forth , the property of the trust estate,
both cornus and accumulated income, shall
be éistrituted as follows: -

- wach Of said children shall be entitled
to receive one-hzlf o the corpus and
accuxulated income of the trust estate when
each child attains the age of 30 years, and
the balance thereof when each child attains
the age of 40 years.

if either Of said children dies before
the time fixed for the termination of this
trust as to said child, then his share of
the corpus and accurulated income of the
trust shall be paid and distributed, share
and share alike , to the issue, if any, of
the deceased chifd by right of represeantation.

If either of said children of my son,
Charles C.Gensler, dies prior to the tine
fixed for the termination of said trust
without leaving issue, then his share of
the trust preconerty shall go to the surviving
issue of my said son under 211 of the terms
and conditions of said trust,

In the event both of the children of wy
son die vrior to the termination of said
trust, then the trust shzllterminate and
my trustees shall distribute the property
of the trust estate to nv son,

Charles C.Gensler,or, if he dies prior

to said time, then this trust shall
terminate and the wroo erty Shall be
distributed to my then lawful heirs according
to the laws of the State of Californiz.

(b) It is my desl
that unless 1T 1s nece

of this trust fund for edu
maintensice and support of the child or
children of ny said son, or for any expense
incurred by reason of emergency the propgrty
be accurulaoted end no poriion or the vrust
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end I hereby direct?
sary to use any portion
the care, education,

re
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hereinsbove set Torth. However, in tThe event
conditions are such that 1t 1s nscessary, ii
the sole discretion of wy Trustees, vo use
eny of the property, either income or
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ippeal of Charles C. Gensler and
B. . Kragen, Trustees for ine
Benefit of Don Scott Gensler

principal, for the benefit of either of
my grandchildren, theyare vested with
authority to do so, and while it is ny
desire that any money be used equally

for each of ny grandchlldren nevertneless,
if. it becomes necessary or advisable in
the sole discretion of my trustees to use
any portion of this fund® in a menner in
vhich the proceeds are expended not
proportionately for the benefit of. said
children, ny trustees are nevertheless SO
to do, andtheyshall not be held liable
for any of such expenditures.

I anticipate ,RO¥eVer that my son should
be well able to care for and educate his
children, and it is ny desire that the trust
property be held and the income accumulated
until distribution.

For each year on gppeal, the trustees filed two
income tax returnson the theory that two trusts had been
created. Half of the trust income was reported on each
return. Resoondent determined that a single trust had been
created end that 2ll of the income was reportable in a single
return for each of the years. Additional tex I|ab|I|ty
resulted from this determination and tile notices of proposed
assessment There in question were issued,

The question of whether a trustor has created one
trust or more then one trust depends pr?naﬂily upon vhe
exporessicns of his intent in the trust instrument. (wg;lg

Farego Bank etc. Co, v. superior bOLLu, 32 Cal. 24 1 [1G3 P.2d4
721 Buntineton Natiocnal Zsnx v. Gommissioner, 90 ¥.2d o7o.)

“here, as in this cese, the trustor consistently
refers to his creation as a single tIUbb, there must be a
clear showing to support a finding that he actuzlly creaced
more than one trust. (H2le v. Dominion National Benic, 1866
¥,2d 3745 cert. denied, 32 U.S. 821 [96 L. Ld. 62_‘”;
Fort HorzL ¥ztional Dank v. United dtaueo, 137 . Suppn. 71;
BAward . end fred G, tiecke irust, 6 T.C. 30.)

in MceHere v, Filtzoetreiclz, 210 .24 792, was
held that seperate trusts were created where:

Zach "share', during the whole perilod of

its existence in trust was as comnlelely

isolated from 211 other "shares' in

cownobltzoq, in benericiary, and in duration,

as though they nad a1l been set up by
separate GeelSccso



fppeal of Cherles C, Gensler and
B. Z. Kragen, Trustees for the
Benefit of bon Sceott CGensler

Conversely, a single trust is indicated if the shares are
not completely isolated end Independent.

ituation in the McHarg case, there was

» independence Of shares under the

terms Of the trust instrument before us. The trustees here

vere pernitted to use any part of the entire trust fund for

the benerit of either grandson. If one of the grandsons

should die, moreover, the surviving grandson would receive the
decedent !sshare, or part of the decedent's share, in trust.

The -possibility that a surviving beneficiary could receive in
trust a part of the share of_ a deceased beneficiary served to
distinguish the MoHarg case in Fort “orth Mation.al Bank v.

United States, supra, 137 F.Supp. 71. Although thegrendsons
were apparentlv not the same age and thus were to receive

their shares at different times, that fact does not compel a
conclusion that there were separate trusts. (Fort Zorth
National Besnk v. United Stefes, supra; Lanegford Tnvestment Co. V.
Commissioner, 77 ¥, 2¢ 4603 _mdward M, and Fred C. Hiecke Trust,
supra, 6 T.C, 30.)

Considering the terms of the trust instrument as
a whole, we conclude that a single trust was created,
Respondent!s sction must therefore be sustained.




.ﬁp’oeﬂl 0f Cnarles C. Gensler and
B. E. Kragen, Trustees for the
Benefit of Don scott Gensler

< uct

to secticn 18595 of the Hevenue and Taxation Code, hat the
action of the Franchise Tax Board on the protests of
Charles C, Gensler and B,mm’a en, as trustees for the
benefit of Don Scott Gensler, aihst proposed assessments
of additional personal incone tax in the amounts of $16.39
and 43.55 for the years ended inril 30, 1962, an-d 1963,
respectively, be and the same is hereby sustained.

IT I HEAEBY ORDSRED , ADJUDGED AND DECREZZD, pursuent

Done at Sacramento Ce ]_1101:‘11121«j this 1lst deay
of September , 1966, by »he/;tate Boafd of“Zgualization.

/('.‘/ /// Ll C”\ , Cheirmen
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pp , Member
-\:‘r////,u /L /’L"’ ' , Member
— Pz / _ , Member
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ATTEST: LT ey Secretary
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