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T h i s  a?geaJ is nade pursuant  to section 18594  of_-
t h e  Revemle gxl T2x2tio2 C o d e  Trot the ectio:n of  the Frm.chise
Tax  Board 02 the qrotests o? Charles C. Gensler and
Is, 2.. K;r~gHL, 8s crustecs for the benefit  of zofl Sco t t  Gensle-r,
against  ppo$osed  assesmer,ts of addition2l personal income
tax in the mounts of $.G .39 ad ,I&3 e 55 fo-r the yeas  ended
April 30, 1962, and l-963, reqectivsly.

/The questicm >resexted by  th i s  mpeal  is whether
the terxs of the will herea?ter  described created a singie
t r u s t  or tY;.ro  separate  _triJs’;s ~
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At the tiae ~:fld in t&e rciaxiier  hereinafter
set forth 9 the property of the trust estate,
both COLTUS and accmulated income, shall
be dist_;?_buted  as follows: -

1 Each of said child-ren shall be entitled
to receive OiIle-Pdf Of the COiTUS 22X3
accuxulated income of the trust estate \&en
each child attains the age of 0 years, md
V&e balance thereof tinen each child attains
the age of 40 yeazs.

if either 0 f said c’hildren dies before
the time fixed for the temination  of this
trust as to sai.d child, the2 his share of
t h e  corpus a.x2d a.ccillxAated incone o f  t h e  1
trust sha-71 be paid aid distributed,  s’hare
and share alike s to the issue, if  any, of
the deceased child by right of representatiooS

0

I f  eit’ner of said chiidren of ny son,
Char les  C. Gei?sleT,  dies pri_or t0 the time
fixed for the teyzillation Or said 'crust
wAthout leavi‘ng issue, then his share of
the trust pro~ee-lty shall go to the surviving
issue of my said sm. under ali of t’he terms
gmd conditioss of said trust,

In tize event both of the children of Zly
son die _orior to the temi~~v--+-ion of said
trust ,  th_e~~_  the trust s$J_? texxinate and
my trustees s’nall distribute the prqerty
of the triist estate to zzy so?7^>
C h a r l e s  C, Censle-r, oT, if he dies p?iOT

to  sa id  tiae, then this trust sha l l
te_rxinate  e3_d th.e -or03 erty shall be
distributed to xy she:1 la~:,$‘ul  heirs according
to the laws of the State of CeJ_ifo-rilia.
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prirxi~al  1 for the benefit of either of
my g_r&&&-__i; ii?erz, t’tey ue vested with
authority to do so, axd 3::“nFle  it is ny

. desire that any moi:ey  be u_sed ec_ualiy
for each of ny grandchildren, nevertheless,
if. it beco:ces  necessary or advisable in
t’ne Sole dismetion  Cl" ny tl?uSteeS tG use
ZiI-ly pGI%iOK! of this fund‘ in a mn.neT in
l:hich the uroceeds  are ewended  not
proportio6ateI.y  for the benefit of. said
children, zny trustees aTe nevertheless so
to do, and t’h.ey shall not be held liable
for z~y of such expenditures.

1 anticipate 9 hoT;Tever , that my son should
be.:Tell  able to care for and educate his
children, rrd it is ay desire that the trust
x>ronerty be held and the imome accurzulated
%ntk distribution.

For each year on a.gqeal, the trustees filed two
incone ta_u returns 0-71  the theory that txo trusts had been
created. Iialf of the trust i;“_coze TJ~S reported on each
??etL%i?~ e rfe 3-0 o_ndep_t de+e-r_mip_ed -that a sirl~le trust  had bee?_
c r e a t e d  am3 %hat a11 of t’he Fncoi2e was Teportable in a Si.:Igle
retuk for each of the years, .$dditionai tax l i a b i l i t y
resulted f_rox this deteTXinatj_on  &?d tile notices of proposed
assessnent There i-z questiofi VeTe issued,



COilV~rSely, 2 SiIlZle tru.St j.S is=ij_cated if the shares a;le
i?_ot coqletely isols.ted  md independent.

U-n1 iLe -Lb_2__A__ s-j.-&z,tj__on  1-n f;he Xf$fjIar~  czse',  there vas

no coqlete isolatLo3  Ci' inde72endence  of Share3 unde? t h e
texns of -i;he trust ip_stTuzent*  before us. The trustees here
were semittid to use any pz.,rt of the enti-re trust fuEd for
the b&efit of either gr&~dsoz~ If oze of the grandsons
should die, mo-reover, t’ne surviving gyazdson would receive the
decedent 1 s shaye 9 Or TJart  Of the decedeilt’s share, in trust.
The -possibility that *a sUiW..VviXlg  beneficiary could receive in
trus? a part of t:ne share of a deceased berreficiary served to
distinguish the %‘ic%8rr;  case in j’ort:z-YI-a ‘l:iorth Kati 03 al S2:&r v.---_r_Az_-z
UD_ited dtates~~_-----_------~_  7 supra, 137 F. SLlyp 0. 7 1 . Although t-he grandsons
weTe a?p arentlv not the s.zme age and thus \Tere  to receive
their shares a% diffe-rerAt  tirAe;es,  that fact does not coqel a
comx!_usio-~ that there m?e separate trusts. (Fort Yorth
Na.tio:n_a~_  E2pk v, United 4tates

zk.._.__-L’--_
_.II_--_- --. _---,_._ .&_-  9 sup???.; Lmrfoyd  mvest3ent3,  v .2s-.A----~.-.~I-
Co_gyrjssj_o;~_e-?, 7 7  F, 25 45s; zi;Ciyg,y:i K_ 2nd ZTed 2. RLecke T_rusi;,
sqra, 6 ‘2.C. 30.)

Considering the terxs of the trust instrument as
a whole, we conclude t1x.t a si-ngle tmst YES created,
Respcndent’s action z~ust therefore  be sustained.
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to secticn  18~c/~ of t’ne ~eV~~U_e  alId Taxation C o d e ,  that t h e
action of the Franchise T2.x Eoard 02 the protests of
C h a r l e s  ‘J, Gensler a_xn_d 3, 3, Kragen, as trustees for the
bene f i t  o f  ‘3on heott Gensler, against gror,osed assesments
of  addit ional  p erson$L incone tax in the momts of &$.6.39
and t&3.55 for the years ended A~ri.1 30, L962, an-d 1903,
respectively, be axd the same is hereby sustained.
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