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REUBEN MERLISS )
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This appeal ig made vursuaat To section 16594+ of
the Revenue and Taxation Code from the ection of the Franchise
Tax Board on the protest of Reuben Merliss against a proposed
assessment of additional personal income tax in the amount of
$196.31 for the year 1680,

The sole issue reised by this appeal concerns the
deduchblllty of legal expenses incurred in connection with
an action for divorce.

ellant is a doctor of medicine, ;“aCu101ﬂg in
, Califormia. In 1960, after a number of years
riage, he and his wife were divorced., Among the assetls
wnich they had scquired as communlty oroperty was a sizeable
grantity of stock,

fnoellant engazed en attorney to represent him in
the divorce oroceedings, including negctlations For division
of the commuaity property. In his Califoranla personal income
tax return for 1960, sppel deducted $5,367.42 wnich was
Gesignated as "Legal fees Ther costs cf divorce incurred
for the comservation of pr ty. Y This zpoeal vas teken
from respondentts dissllo of that entire deduction.
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‘Avopeal of Reuben Merliss

Section 17252, subdivision (b) of the Revenue and
Texation Code al“ovs en individual to deduct all ordinary
and necessery expenses paid or incurred for the menagenent
conservation or ma iﬁtemance of property held for the
production of income. Avpellant arzues that the legal expenses
wnich he incurred and paid in 1960 are deductible under this
provision, since the hng: part of the attorney's fees were
attributable to time spent in examining the inCO£C~UPOQ cing
properties which appellant and his wife neld and advi51ng
appellant as to which stocks should be held by each spouse,
which should be sold, and when such sales should be made, in
order to maximize financisl gain to both spouses and to insure:
appellantts ability to meet fulure eiupensss.

Section 17282 of the Revenue and Taxetion Code stales
generally that “no deduction shall be allowed for personeal,
living or family exvenses.' Hespondent conteands thal legal
expenses such as those incurred by sppellant are of a personal
nature and are therefore nondeductible,

The Unite reme Court recently dezlt with
this issue when 1V ar e sl ar provisions ol the
Tnternal Revenue.Code. In United States v. Gilmore, 372 U.S.
39 {9 L. Bd., 24 5701, the Supreme Courtc held thal legal fees
incurred by the husband in diverce proceedings while resisting
his wife's clain that certain of his assets constituted v
community property, were nondeductible personal expeunses., In
reaching that decisicn the Court stated:

eoo the origin and cheracter of the claim

with respect To wilch el expense was

incurred, rather then its potential

consequences unon tne fortures orf the

taxpayer, is the controlling basic Test

of whether the expense was "pusiness" or

personal' end hence waether 1T is

leductible OF NOL seoo (372 UosS. 2t 49.)

In a second declsion reuder N S Ve
Potrick, 372 U.8., 53 [9 L. & 2 <
again applied this test end e 1 g aid
by the nusband for services der ection wi a
property settlement agresment were ﬂOﬂﬁvuuCLiole_peTSOﬂ"7
expenses, having avisen out of the texpayerfs marital
relationshic rather than from his profit-seeking activities.
O3 s ke) r deduetiblility

ant rel o: VL 11 serles of eariier

AN ses Th S at hat a hushand's legel
expenses were deductible by hiwm when The controversy between
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Avneal of

the spouses went not to thz question of 1iability, but to

the manner in which 1t was to be met,; and at the same Time
the wife demended a part of the hu*o“nd S inconme-producing
property, control over which affected his generazl income-
earning capacity. (Baer v. Compissionszre. 166 ¥.2d4 €h4d; -
Dallman v, United $U: O3 Mcliurtry v

United States, 132 I lznt contends that
his attorney's servi rily at determining
how he could best ne Ti itn regerd to the
diVO'Ce and ITurther, iab ies., 1In United States
Gilmore, supra, 372 Ba 57051, and

Uni ted States v. Patrichk 372 U.3.7537[9 L. =a. 24 5807,
however, the Supremc Court e;oc“ sly rejected the reasoning

of Tthis line of cases.

Applying the © and Fatrick
decisions to these facts aim of
appellant's wife to & sh erty arose
out of the maritsl relat ses in
guestion were incurred i ain. Thet
being so, we coaclude th ere of a
personal nature, and Ve e under
section 17252, subdivisi Tezation

Code.
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the board cii file in Thils proceeding, znd good cause appearing
thereior,
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97 of the Revenue and Texation Code, that the
Franchise Tax Board on the protvest of
S against a proposed assessment of additional

' ol mnt of 4196.31 for the year 1960,

Done at  Pasadena , Cglifornis, ihiu 28th dﬂv
of June 1966, by the State Beard.of Zgualizat
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