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OPI NL ON

This appeal is made pursuant to section 25667 of
t he Revenue and Taxation Code from the action of the Franchise
Tax Board cn the protests of South Bay Board of Realtors, Inc.,
agai nst proposed assessments of additional franchise tax and
penalties in the total amounts of $996.21, $996.21 and
$2,394.92 for the taxable years 1958 through 1960, respec-
tively, based on incone for the years 1956 and 1959. The
penal ties, which equal 5 percent of the taxes, were inposed
for failure to file returns within the due date as extended
by the Franchise Tax Board, It is undisputed that the
penalties apply if the taxes are due,

The issue is whether, for the years in question,
appellant is entitled to be classified as an exenpt corporation.

Appel | ant was incorporated as a nonprofit corporation
in 1948. Its menmbers include: (1) Active Cass A Menbers, who
are licensed real estate brokers actively engaged in real
estate business; (2) Active Cass B Menbers, who are |icensed
real estate brokers affiliated With an organization having a
Class A nmenber; and (3) Sal esnen Membeirs, who are associ at ed
with Cass A nmenbers as real estate sal esnen,

....30....




Appeal of South Bay Board of Realtors, Inc.

Total wmewmbership, including categories not nentioned
above (affiliate, property owner, honorary, and nonresident
menbers) was 545 in 1958, 616 in S 959 and 712 in 1960.

The objectives of appellant include: uniting those'
in the real estate business 1N order to exert a beneficial
influence upon matters affecting that 'business; providing a
uni fied medi um whereby the collective and individual interests
of those engag-ed in the real estate business may be advanced,
promoting high ethical standards; protecting the welfare of
real estate owners; and pronoting the objectives of organized
real. estate men (Appellant's Constitution, Article XlI).

Among appel lant 's- activities are: nmaintaining a
multiple listing service; producing a weekly publication for
menbers ; indoctrinating new nembers; regulating, and disciplining
menbers; arbitrating nenber disputes; maintaining a public
relations progranmy and formng other committees to insure
prof essi onal operation and safeguard the interests of the
menbers and the community.

Appel |l ant has an office and secretarial staff of
four full-time and two part-time enpl oyees,

Appel 'ant expressly declared in its franchise tax
‘retuxrns filed at respondent's request for the years under
consideration that its principal business activity was to
“Maintain Ofice for Realtors Miultiple Listings and Trans-
actions.'" It began operation of the nmultiple listing service
in 1949. Pursuant to the official witten policies of its
multiple listing service, the Executive Conmittee of Miltiple
Li sting, appointed by appellant's president with the approval.
of its board of directors, is the governing body of the nultiple
listing service. Changes in the official witten policies of
the service may be nade by this commttee subject to board
approval .

The service affords all nenbers and certain non-
menbers the opportunity to sell property placed on nultiple
Listing, Exclusive listings of designated property acquired
by the iisting broker becone exclusive |listings of the service.
Appellant receives as a fee on nultiple listing sales, .002 per==
cent of the selling price, After deduction of appellant's
fee, the balance of tire sales commssion is divided, in the
usual instance, 60 percent to the selling broker and 40 percent
to the listing broker.
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Whi |l e appellant asserts that the nultiple listing
service was not intended to nake a profit, the follow ng table

show that appellant's inconme resulted largely fromthe
servi ce:

| ncome Yeax 1958 % 1959 %

Income :

Miul tiple Listing Service $47,004.95 68% $72,012.89 717

Other 21,977.48 32% 29,019.48  29%

Tot al $68,982.43 100% $101,032.37 100%
Expenses _45,263,21 59,490.10
Net |ncome $23,719.22 -8 41,542.2?

Exanmi nation of appeliant's franchise tax returns
di scl oses that during the years in question its net incone
accunul ated, itscash on hand increasing in an anount approxi-
mately equal to its total net income for the two-year period.

Appellant's elective officers include three vice\
presi dents, one in charge of multiple listings, one in charge
of public relations, and one in charge of ethics and profes-
sional standards, The vice president in charge of nultiple
listings is designated to succeed to appellant's presidency
in the event of a vacancy and to fulfill the president's
functions in the latter's absence.

Respondent Franchi se Tax Board contends that the
operation of the multiple listing service deprived appel | ant
of its exenpt status. Appellant maintains that this service
is an exenpt activity because it improves real estate conditions
generally. It claims that because of this service, not only
I S maximum exposure provi ded to sellers and buyers but this
is done within a framework of controlto insure professiona
and ethical representation by agents. Appellant also urges
that even if the multiple listing service is not itself an
exenpt activity it is incidental to exenpt purposes*

The rel evant statutes provide that business leagues,
chanbers of comerce, real estate boards, ox boards of trade,

not organi zed for profit and no part of the net earnings of
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whi ch inures to the benefit of any individual, are exenpt
fromthe franchise tax except for the tax on "unrel ated
busi ness net income," (Rev, & Tax. Code, §§ 23701, 2370le, 23732.)

Respondent's regul ations provide that:

A business | eague i s an association of

persons having some common business interest,
the purpose of which is to pronote such conmon

. interest and not to engage in a regular business
of a kind ordinarily carried on for profit. It
is an organization of the same general class as
a chanmber of commerce or board of trade. Thus,
its activities should be directed to the inprove-
ment of business conditions of one ormore lines
of business as distinguished fromthe perfornance
of particular services for individual persons.,,
Astock exchange is not a business | eague ...and
isnot exenpt fromtax. (Cal. Admn. Code, tit
18, reg. 2370le.)

The above provisions are substantially the same as
those found in the federal code and regul ations. (Xnt. Rev.
Code of 1954, § 501(c)(6); Treas. Reg, § 1,501(d)(6)-1.)

Although the above quoted |anguage of the regul ation
refers only to business |leagues it applies to real estate boards
as well. (Evanston -North Shore Board of Realtors v, United
States, 320 r.2da 375, 377 [footnote], cert. denied, 376 U.S.931
[11L. Ed.2d 650}.) In - the cited case, a wmultiple listing
service substantially simlar to appellant's was held to
operate primarily for the benefit of individual realtors rather
than for the benefit of the real estate business generally,

The court recognized that the interests of the real estate

busi ness generally and the interests of the public were

benefited by the serv®ce because a broader and nore active

mar ket for real estate resulted under controlled ethical

condi ti ons, Neverthel ess, the court concluded that the nost

i mredi ate benefit was to the individual participating realtors,

The court reached its conclusion for a nunber of
reasons that apply also to the case before us, The court
pointed out that the fees charged for the listing service were
in approxi mate proportion to the benefits received by each
realtor, The court also stated that the listing service was

a "sales tool" at the disposal of the individual realtors and
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that there was a -conpelling analogy between the operation of a
multiple listing service and of a stock or commodity exchange.

The court recogni zed that if the principal purpose
and activity of a real estate board is such as to justify
exemption it does not lose its exenpt status by engaging in
an incidental activity which, standing alone., would be subject
to tasation. The court held, however, that the multiple |ist-
ing service activity was nmore than incidental and exemption
was deni ed. In that case it was estimted that about 61 per-
cent of the board' s gross income was derived fromthe Iisting
service and that nore than half of the board' s expenses were
attributable to that activity. The court found that an increase
in personnel, fromone employee to five full-time enpl oyees and

one part-time enployee was largely due to the operation of the
listing service. The court conmented:

We do not sathat financial. data of the
type here present is the only relevant
criterion of the inportance of one of an
organi zation's nmany activities. But we

do hoid that the relative contribution to
plaintiff's receipts and expenditures of
its listing service, and the amount of
personnel which the service requires are
sufficiently substantial that the iisting
servi ce cannot be regarded as an incidental
activity of the Board.

On the recoxd before us here, there is no basis
for holding that the operation of the nultiple listing service
is incidental. The wide majority of appellant's gross incone
is derived fromthe service and there is no evidence that
t he anount spent for exenpt activities exceeded' the expense
of operating the service. The relative inportance of the
multiple listing service is evidenced by the relative inportance
of the officer in charge of it. As contrasted with the vice,
‘presidents in charge of other activities, the vice president

in charge of the service is the one designated to act for the
president and to succeed him' '

Appellant further contends that if respondent prevails,
appeliant will be unconstitutiounally deprived oL property
because it was not notified until 1960 that it was required to
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pay franchise tax based on income for the years 1953 and 1959.
tppellant has not cited judicial authority in support of its
contention ofunconstitutionality and we are not awave Of

any. DMoreover, there IS reason to believe that appellant

knew or shou 1d have known, wellbefore the notice from
respondent was given, that the operation of the multiple |ist-
ing service placed its exenpt status in jeopardy. The issue
had become of sufficient inportance by 1959 that the Internal
Revenue Service in that year issued a ruling that real estate
boards whose primary purpose or activity is the operation of
a wmultiple listing systemare not entitled to exenption

(Rev. Rul, 59-234, 1959-Z Cum Bull. 149.)

We conclude that on the particular facts of this case
and for the particular years in question, appellant is not
entitled to be classified as an exenpt corporation

Pursuant to the views expresscd in the opinion of
the board on iile in this proceeding, and good cause appear-
I ng therefor,
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I T IS U\LBY'O ERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of South
Bay Bourd of Realtors, Inc., against proposed assessments. of
addi tional franchisetax and penalties in the total anounts of
$996.21, $996.21 and $2,392 for the taxable years 1958
through 3.960, respectively, be and the same is hereby sustained.

Done at  Sacramento , California, this 21ist day
of April » 1966, by the State Boaad f Equalization.
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