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Jn the Mattew of, the App al of )
VERA H, STLVER )
Appeairances: .
For Appallant: Rudolph A, Phillips
Certified Public.Accountant
For Respondent: Burl D. Lack
Chief Counsel
OPINILON
Thig appeal is made pursuant to section 18594 of
the Revenue and Tazation Code firom the action of the Franchisec
Tax Board on the protest of Vera H. Silver against proposed
asbé ssments of additional pewsonal incowme tax In the amounts
0f $254.75, $175.70, $136.61 and $324.97 for the years 1957,
1958, 1959 gno 1.960, respectively. '
: The questionsralsed by this appe ezl concexrn the
avallauLjLLy of e exclusion from gross income OX amoun*s
received by appellant as beneficlany under an employees'
pension plan.

Appellant is the widow of CGeorge E. Silver. Tw-
mudwaieTy before his death, Mec. Silver was employed by
company which provided a retirement plan for its cwployces
and mwade all oF the COﬂt:lbULLUﬂ required to fund it. This
plan constituted a 'quali ified" pension twust within the mean -
ing ox secnmonS'p7JOm et sequitvr of the Reveaue and Taxation

contributions by an employer and fox the taxation of pension

yavments te an enployel.
“
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In addition to a provision for lifetime wmonthly
payments to the employee commencing at the noymal retirement
age of 65, the plan provided that if the ewployee dicd within
five years before his nermal retivement date, wonthly payments
would be made to his beneficiary for 10 years. In eitber
case, the annual amounts were to be 1 percent of the employee's
average annual cowmpensation in excess of $1,200 durxing the 10
years immediately preceding the termination of his employment,
multiplied by the total yeaxrs of service.

Lfter an cmployee completed 20 years of service
and reached the age of 45, he could terminate his service with
a "wested wight' to retirement payments commencing at age 65,
in annual awmounts equal to 1 percent of his average annual
compensation in excess of $1,200 during the five years im-
mediately preceding termination of his employment, multiplied
by the total years of sexvice.

Mr, Silver died in 1956, at the age of 62, having
completed 27 years of ewployment with the cowpany. No part
of the value of the retirewent plan was required to be
included in his estate for purposes of the California Inheritance
Tax Lav. Beginning in November 1956, appelliant received '
wonthiy payments of $434.50 as Mr. Silver's designated
beneficiary under the death benefit provisions of the retirve-
ment plan.

S Appellant contends that for income tax purposes she
is entitled to exclude from gross income that portion of the
payments equivalent to the failr market value of the annuity at
the date of her husband's death.

Except where the totel distribution is made in
one year, the amounts distributed by a pension trust of the
type under consideration are taxable to the distributee
(Rev, & Tax. Code, § 17503), with appropriate exclusion of
amouints contributcm by the ewployee. (Rev. & Tax. Code,
§§ 17101 to 17108.) . Exclusions based on Lhc vaJuc of property

acquired fyom a decedent are pevmitted pursuant to section
18045 of the Revenue and Taxation Code, buk Lho only

prrovisions thexein which could possibly apply to the property
bere iunvolved have, by cxpress tows, no applica
the value of the property was requived to be inc
decedent's cstate

tion u,wu‘ﬂ"
'i n
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I T i e e
rov junevitance CaX pulposes.



Appeal of Vera H., Silver

Since Mr. Siiver wade no contributions toward the
retirement plan, and since none Of the propexrty was required
to be included in his estate for. inheritance tax purposes , no
exclusions way b e founded upon the statutes thus far considered,

Sectionl7132 of the Revenue and Taxation Code
provides for: an exclusion from gross income Of up to $5,000
of amounts received by anemployee'sbeneficiary |, if the
amounts are paid by or on behalf of an employer by reason
of the death of the employee. The exclusion,however , does
not apply to “amounts with respect to which the employee
possessed, immediately before his death , a nonforfeitable right
to receive the amounts whileliving . ' Under respondent's
regulations , an enployee is consideredto have had a non-
forfeitable right withrespect to the date of. death value of
anannuity which wouldhave been paild to him if he hadterminated
his employment and con tinued to live , or with respect to amounts
paid in lieu thereof . (Cal. Admin. Code, tit. 18, reg. 17131~
17132(b) subd, (&).) See also, Cal. Adwin, Code, tit.l1l8, reg.
17504 subd, (a) (2) ; __Hess v,Commissioner, 271 F.2d104;Rev.
Rul. 55~74,1955-1 Cum. Bull, 230,)

Becaus ¢ Mr. Siiver had completed 20 yearsof service

and was over 45 years dd, he had ,iwmediately before his

death, awright to retirement income commencing at age 65, in
accordance with the provisions of the retirement plan . If he
had terminated his employment and continued to Iive , he would
have received the amounts . Within the terms of the above

Statute and regulation, we conclude that Mr. Siilver had a non-
forfeitable right in lieuof which an annuity was paid to
appellant. (See Cal.Admin. Code, tit.18,reg.17131-17132(b),
subd. (5)(B) , ex. 1.)

Under respondent's regulations, the exclusion
provided by section 17137 may be allowed to the extent that
the value of the beneficlary's annuity exceeds the value of
the employec's nonforfeitable right. (Cal. Admin, Code, tit.
18, reg. 17131-17132(bL), subd. (5).) Since there’is no
contention or evidence that the value of appellant's annuity.
exceeded the value of the nonfoxfeitable yight, no excliusion
may be allowed undex secction 17132,

Appellant has not cited nox have we discovered any
other statutes which would perwmit her to exclude fxom gross

Dl



income any portion of hex annulty payments. Accordingly
19_,ponocnt s action must be sustained.
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ORDER

‘Pursuant to the views ex prcsuud in the opinion of
the board on file in this proceeding, and good cause appear-
ing therefor, :

TT 1S HEREBY ORDERED, !‘DJUWCL,D AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, Lha the
action of the Franchise Tax Board on the protest of Vera H.
Siiver against pioposed assessweénis of additional personal
income tax sn the amounts of $254.75, $175.70, $136.61 aud
$324,97 for the years 1957, 1958, 1959 and 1960, respectively,
be and the sawe is hereby sustained.

_ Done at Sacramento CaTifoxnia this 8th day
of March , 1966, by the State Bo;rd o/ Equalization,
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