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OPINTON

This appeal is made pursuant to section 18594 of
‘Lbn Rovenue and Taxation Code from the action of the Iranchlse
Tax Board on the protests of George M. and Elizabeth R.
Cuthbertson against proposed assesswments of addltionaT personel
income tax in the awounts of $148.76 and $119.93 for the year
11959 and 1960, respectively, and, pursuant to section 19059 of
the Revenue and WQAaL ion Code, fcom the action of the Franchigse
Tax Board in denying the claims of George M. and Elizabeth R.
“Cuthbertson fOJ refund of pewrsonal income tax in the amounts
of $65.41 and 103 /0 for Lhe years. 1959 and 1960, respectively.

Ccotge M., Cuthbertson (hereafter referred to as N
dppeJI AT ) is an attorney pvac*'c1n~ law in this state. He
uses the cas bqviﬂ method of accounting In the tiwely
California 1 sonal income tax returns w 5 cli he and his wile

filed for le years in question, appellant reporced net pro
fessional incomz in the awounts of §8, /T"°88 and $16,947.20
for 1959 and 1960, respectively. A substantial portion of

" that income in both years was received from a bcnkhup. corpor-
ation which anpellant had represented. : :

T 1962 the trustees in bankcuptey of that coyporn-
{

ation filed an acticn against appellant in which they sougbt
to recover judgwent fox the major poriion of the fees pald to
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him during 1959 and 1960, on the ground that those Ieces were
excessive. On Januavy 186, 1965, an onder was entered by the
referee in bankruptey authorizing the cowpromise of the suit
upon payment by appeilicnt of the sum of $13,738.82 to the

‘trustees. Insurance carricd by appelliant covered cue~half

of this judgment and in J;.u'n*ar ;1965 appellant paid the
. Y ppe I

“remaining half, $6,869./4 He also paid $630.05 to a fixm

of attorneys {01 fOpTCSGﬂl'n& hiw in the suit,
Respondent made certain upwarﬂ adjustments in
appellant's tasable income for 1959 and 1960 on grounds
which are not waterial here, and issued MOLLCGS of proposcd
additional asscssment, Appellant does not now contest the
grounde for those adjustmwents but argues that his xeported
income for 1959 and 1950 should be reduced to the exient that
he eventually had to repay the fees that he received in those
years. . o ' y ' '

It is well settled that if a taxpayer receives
payments undexr a claim of Ilghb, without vestriction as to
their disposition, such payments are includible in income

in the year of receipt, even though the taxpayer's right to
?

retain the mouzy may be disputed and even LhOﬂ o in a latex
year he may be adjudged liable to repay all o a portion of
such payments. (Noxih Awerican 011 Congoli dated v. Burnet,
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286 U.S. 417 [76 L. Ed. 119775 Healy v. Commissioner,

345U.S8. 278 [97 L. Ed. 1007]).) This rule has its basis in

the annual accounting concept. (United States v. } evls, 340 U.S.
)51'1 U S 92_) [9 Lic Edo 15)6]@)

590 [95 L. Ed. 560}, reh. deni
The tazpayer who f£finds hiwsg oif

)

vbligated to weturn ell or a

portion of such receipts in a subsequent period is entitlted -——
. to a deduction in the year of repayment. (ue“ North Awerican

)
v
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0oLl Cou solidated ve Rurnet, supra.
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In the instant case it seems clear that the legal
fees recelved by appellant in 19)9 and 1960 from the bankrupt
corporation which he re prﬂﬂnnucd congii xuted income to him in
those years, He makes no contention that there were any

fD

jot} (.)

. restrictions placed on his use of those funds, and it appears

that at all times after receipt appellant treated th

his own. The fact that an action was subsequentl
tuted agalnst him and that he was eventually require
return a substantial poriion of those feces does not alten the
conclusion that at the time they weve received the fees did
constitute income received under a claim of wight whi Y
taxable to hiw upon wecelpt.
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TL is our op;n‘on therefore, that respondent has
pTOPC]}y denied appellant's wight to any vefund or offset
for the years in question, and wae must sustain -respondent's
affirmation of the prop son_additional assesswentsa.

°

QRDER
_ , Pursuant to the views expressed in the opinicn of
the board on file in this proceeding, and good causc appearing
therefor,

JIT XS HEREBY OF Ou RED [DJU“GP) AFD DECREED, pursuant
to section 18585 of the Revenue and Taxation Code, that the
action of the Franchise fﬂ Roard on the protests of George M.
and LElizabeth R. Cuthbertson ageinst proposed assessments of
additional personnT income tax in the amounts of $148.76 and
$119.93 for the years 1959 and 1960, respectively, be and the
samz is hexehy sustained. ’

IT IS FURTHER ORDERED, ADJUDGED AND DECRELD, pursuant
19

to Scction G600 of the 'kevenuc and Taxation Code, Lhdu the
action of the Il?ﬁch:oc Tax Poard in denying the claims of
Goorpe M. and Kiimabeth R. Cuthbertson for refund of personal
incomz tax in the amounts of $065.41 and $193.79 for the years
3959 and 1960, respectively, be and the sama is hereby
sugtained, ' I '

- Domne a2t Sac X amento ,. California, this 8th day
of March -, 1966; by the State Board pf Equalization.
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