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Appeal of Aileen Dowsett Nhite and Osborne @bite, E%ecutors
of the WFI~_of F, Lle~~I.lyn  Dowset~  Deceased tie

The Dowsett trust, fof foVin@ the 193 2 court 0rde.r)
provided that the net income thereof was to be paid to appel-
lant during his life, The renainde.:c of the trust esLate was
‘CO be held for the benef it  of appe%lant’s  c:hifdren  oz his heiXs
at law, We retained a testamentary power to appoint the
remainder  among his children ) but it was not exercised sines
appeL%_ant  never married and had no cbdldren,

The trust also granted appellant the power during
his  l i f e t ime  to app~i.nt all. 02 Zitiy p0rtioXl Off the C;lXlSt COrpZ.353
to his wife, issue,  or  col lateral  relat ives , This power
required the cons.ent o f one of the tx*cis%c.es  ,, The tms tees

*were granted the power to sell t;he tryst property and invest
the proceeds in other sectirFties,  but no sale or investment .

could be made v~ithout appel lant  ‘E wx’itten consenC,

0 ”

During t-he four years involved in this proceeding,
the trustees actively pcrfolmed  their tmst duties and exe’&-
c:ised their powe-cs of trust management, The trust anmally
received divideEd  and ititerest income averaging more than
@50,000* Ti‘he~e were an average Of n;I,ne sales o redemptions
or exchanges of securities pea0 year and an eqtaal number of
purchases. Substantial fees wem. disbursed for legal, taxp
accounting and other services rendered to the trust, The
trustees regularly sent appellant statements shoM.ng aLI
receipts and disbursements and paid to him the net ~XUS& incozm,

ApyeRa;ant) who was a’ California resident during the
years on. appeal  o paid a net income tax to Hawaii on ,the lncomE5

,‘distr’j_bu”Led to kim from the tmst and clak~ed cxedits Ear the
HatJaii,an  tax p p u r s u a n t  to. section h3001 of tile Reveniae  aa;d
Taxation Code 9 011 h i s  CalLfornia personal  kscome t a x  FO~UXXU~  .,
33~ instant assessments arose frosn the Praachi.s& Tax Board’s, “.
disallowance of those credits,

Subject  to  certa%a condit ions,  section 13001 allows
residents a c~;-c~~t against their Cali.fosnia  personal income
tax for net %nco;oz taxes paid. to another state. This credit
‘is allowed onll;a for “taxes gaj_d to. the  o$her state on incame
derived Erom sources &Lthin  t h a t  s t a t e ,  I’ (Rev ,  & Tax. Codei,
$ P3OOI, subd, (;>.) T h u s , t&e cX%diE  5s applk-zabbc  he?.zc.
on2y %f appcl%m‘L ‘8 txa.ls”b Bncoma  %aad El EicmbCQ  9x3 Be%sal.A,
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to plalntl-ff. This trust had no fixed situs
in California, but could be removed frown. the
state at any time by the plaintiff, the t~~~to’$~
wi.thouI any previous consent of the trustee .
b enI-: 0 ‘Ike latter had no duties winder this
trust other than as custodian of these cer-
tificates of stock to ser;d the income from
the trust to t h e  p l a i n t i f f  9 the tmstok”. ,
The on %y asset  of  this  trust was the afire-
men t i.oaed stock ) and t&e tmc-ice bank had no
poweae to self, invest or reinvest the trust
corptls oxf propexxy, nor had it sny active-_c
duties o f  trust maxaagement,

Bescd.biwg’ th.is as a “naked” %‘i;“ust~ p the ,cow% f o u n d
‘that the situs of the stock held by t”he trustee bank, and thus
t h e  source o f  the  dbvidends theseon,  was a t  the  xx~ideace o f
the pbaintiff, who EMS both tmsto’g:  and beaefzkbary,

,

mni.ae  the power a% the trustees  Bm the present case
t0 sell and invests  the trust property was subject to appellaw$“~
consent  $? rh1,7 w a s  a  %imi,tatiow gather thaPa an e%im%~~ati~n  of
that power  o Appeb%ant  mtaimed a veto right but  only  t;he
trustees were  empowered to se%% the truss px%perty ~11: make
reinvestments, MOIXXW~Z, the trustees were required  to
determine the amount of the txust’s  net income and allocate
amounts received between corpus and income, %n the perfoT!zYxlance!

t&y incurred substantial costs ,fox theo f  the&z- duties ,
sem-bces of lawye~r  and ,accouwd;ants  o It Is true that the tr99sti
‘cocpu$ was s u b j e c t  to agpoin!x~an$ to cezxain E%mih;ed e%asses
.of appoLntees  uader the powers appe%lant xstained,  bug %t
cannot be said that;- he was entitM3 to actual posssss%sn and ,.
erjoymn’6 of the pmperty sh-~~e he did not have  the  power  to
appoint to himself, kJe concI!,ede  $ha’& t h e  kXJSE?tt  e;-&Us%: CannaG

be c%assiEied  as a dry or passive t-rust, -.
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