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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE sTATE OF CALIFORNI A

In the Matter of the Appeal of )
HARRY A. AND SELMA . CHERROFF 3

Appear ances:

For Appellants: Harry Val enfine and
Harry A. Cherroff, in pro. per.

For Respondent: Peter S. Pierson
Associ ate Tax Counsel

QPINION
Thi s a{)peal IS made pursuant to section 1905a_ of the
|

Revenue and Taxation Code fromthe action of the Franchise Tax
Board in denying the claim of Harry A, and Selns Cherro{f ft0|[|
or the

refund of personal income tax in the amount of $982.97
year 1958.

_ The sol e issue raised by this appeal concerns the
fair market value, for purposes of determning gain realized,"
of a prom ssory note contalning g conti ngency provi sion.

Prior to August 26, 1955 [lant Harry A. Cherroff
owned 21l the stock of Meddock EI)'brdcﬁ‘pE?ne r3thereaf¥er "ieddock™),
a California corporation enzaged In the freight transportation
business . On that date SmrcaFe Trail Transportation Conpany

_ {hereafter ®Santa Fe") agrezd to purchase all of Meddock's truck-

g rl ghts and operating assets. ' uynder the agreemrent of sale Santa
e was to file appropriate applications wth the Interstate Corn-
merce Commission (the 1CC) and other governmental agencies for a
transfer of leddock's operating rights. The sale was not to. [be

consummated until such applications had been.approve\gz,i .ancs ftal ure
to obtain the full approval of those agencies would give Santa Fe
a right to termnate the sale agreement. The sale price was to be
the sum of (1) $139,460.82 in cash, (2) the balance on the date the
sal e was consunmmated of leddeck's existing |long term eauinnent
obligations, and (3) the depreci ated book val ue as of the con-*
summation date of any new tangi bl e personal property which was
acquired by Meddock.
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Appeal Of Harry A. and Selma Cherroff

O her carriers serving the same area olgposed this _
sal e toSantaFe, and in 1958 the transacti on had not yet been
approved by the I'CC

On Decenber 5, 1958, appellant'sold all his Meddock
stock to a ¥r. Digby for $126 %58.41-,. Kr. Digby nade a down
paynent of $36,643.94 cash on the date of sale, and gave appel-

lant his prom ssory note for the bal ance. Dated Decenber 5,
1958, the note contained Digby's prom se to pay apgel | ant
$89,714.50, and provided that this anount was payable in nmonthly
Install ments of $1,000. Interest on the unpaid bal ance was due
at the rate of 5 percent, also payable nonthly. |f the Keddock
sale to Santa Fe was completed, the unpaid bal ance onthis note
was to become due at an earlier date, The |ast sentence of I,
Digby's note provided:

In the event of the consummation of said
contract [between Keddock and Santa Fe] the

bal ance due at the accelerated maturity date
shal | be reduced by an amount equivalent to

any capital gains taxes paid by said Meddock
Truck Line as the result of the consummation
of said contract with Santa Fe Trail Trans-

portation Conpany.

The transaction was secured by apledge of the Meddock st ock.

¥r. Digby made all payments Of principal and interest
as agreed untiT January~1962. ~|n that nonth the | CC approved
the sale of MNeddock's trucking rights and equipment to Santa Fe.
The amount due on Mr. Digby's prom ssory date was thereupon
reduced by $25,430.36, the anobunt of the federal capital gains
tax due from Meddock on the Santa Fe sale, and on January 31
1962, Mr. Digby paid the adjusted bal ance due on the note. A
prior reduction in the balance due under the note had been made
"in February 1959 in the anmobunt of $2,388.98, as a result of
‘a sal e price 'fornmula miscalculation.

In his 1958 return appellant-reported gain fromthe
sal e of his Meddock stock to Digby on the basis of the receipt
of the entire purchase price ($126,358.44). I n 1962, fol |l ow
ing the ICC's approval of the Meddock-Santa Fe transaction
and a determnation of Keddock's federal capital gains tax
|iability, appellant filed an amended return for 1958 in which
he rePorted a purchase price of $98,539.10, the anount of cash
actual |y received from Mr. Digby ($126,358.44, | ess 1959
adj ustment of $2,388.98 and 1962 adjustment Of $25,4;Oe36).
TRespondent's disallowance Of appellant's claim for refund gave
rise to this appeal,
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, Responcent States that the gain realized by appellant
in 1956 on the sale of nig keciock stock was neasurable by the
cash down payment ‘he received plus the fair market value 0f the
note taken TOr thebalance. jespondent urges that appellant
has failed to sustain his bur len” of proving what the val ue of
that note was in 1958, and t..1t it was therefore proper for
himto report the entire unac.justed purchase price in 1958, as
he did, and then to take a 1l:ss deduction in 1962 in the anount
of the. adjustnent.

Appel I ant argue5 tha: the contingency provision in
the note made it inpossible |1y 1958 to tell what the final
selling price of the stock v: uld be. el | ant contends that
he therefore properly filed : tinely anended return for 1958
lnttll%a?, when the anmount of -he purchase price was finally
settl ed.

_ Gain froma sale or' ycher disposition of property

is the excess O the anount realized therefromover e
adj,ustzed b?SIS of the prove'ty. (Rev. & Tax. Code, § 18031,
subd.. (a).) The "amount reslized” from an exchange of property
I's the sumof noney receive<, plus the fair market value of the
property, other than noney, which is received. (Rev. & Tax.
Code, % 16031, subd. {o).) A deternination of the total gain
realized by appellant in 198 upon the sale of his MNeddock
stock therefore turns upon the fair market value of Mr. Digby's
note at the tine of the sale,

The amount payabl e on the note was subject toreduction
'.bg the amount Of any federal capital gains tax due from keddock
I f the sale of its %rucking rights and equipment to Santa Fe
was consumated. The conpletjon of that sale, in turn, was
condi tioned upon approval of the transaction by the ICC and
other governmental agencies. ~The ampunt_of capital gains tax
due from ieddock woul'd depend upon the sale price of lieddock's
operating rights and assets. That eprice, as Provided in the
contract between Meddeck and Santa Fe, was to be $139,460.82
cash, plus the anount of two variables on the date of consummation.

. The above contingencies naqF t he ampunt mhipp woul d
be paid on the note speculative and uncertain. Simlar
uncertainties wth respect to the paynment of prom ssory notes

have been held to require a finding that the notes had no

fair market value at all. (Carline Dinkler, Executor, 22 B.T.A.
329; EdwardJ. Hudson, 11 T.C. 1032, arf'd, 163 F.2d .80, 184 F.2d
518.)" Aesuming that the note in question did Rave a farf market
value, we do not believe the value exceeded the amount which
appellant ultimately did in fact receive on the note. Since

his refund claimfor 1958 is based on that anount, we conclude

that the refund should be granted,
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Pursuant to the views expressed in the opinion of

the board on file in this yrocecding, and good cause appear-
' ing therecfor,

IT IS HzREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 19060 of the Revenue and Taxation Code, that the
action of the Franchi se Tax Board in denying the c|aim of
Harry A. aad Scima Cherroff for refund of "personal income tax
In tKe anount of $982. 97forthe year 1958 be and the'sane is
her eby reversed.-

Done at Sacramento, California, this 4th day of
January, 1966, by the Statc—z/board of/EquaJ./lza"c:Lom
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