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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA

Inthe Matter of the Appeal of 2

AVON PRCDUCTI ONS, 1InC., AND
LAVRENCE A. WEINGARTEN AND

PANDRO S. BERVAN, ASSUMERS

AND/ OR TRANSFEREES

For Appellants: Edmund M, Kauf man,
Attorney at Law

For Respondent:  Burl D, Lack, Chief Counsel
A, Ben Jacobson, Associate Tax
Counsel

oPINLON

This appeal is nade pursuant to_ section 25667of
the Revenue and Taxation Cpde fromthe action of the Franchise
TaxBoard on the protests of "Avon Productions n... ang
Law ence A. \ingarten and Pandro S, Berman, Aggieowiccs aijje-
Transferees, against a proposed assessnent O ‘additional «
franchise tax in the ambunt of $9,101.76 forthe taxabl e
year ended January 31, 1959,

Prior to 1957 Lawrence A, Weingarten and Pandro S.
Berman were enpl oyed by ILoew'!s, Inc., aS Motion picture pro-
ducers. In1956 or early 1957 it was deci ded that they should
termnate their enploynent with that conpany and begin inde-

pendently producing various fjlms to be distribut eﬁ by Loew!s,:
Inc. Accordingly, their enploynent contracts wth Loew's, Inc.,
were officially ternminated on February 3,1957.

By February 4, 1957, Weingarten, Berman and Leew!<,
Inc., had reached aninfornmal agreenent regarding the production,
distribution and financing of twe|lve notion pictures which '

Weingarten and Berman Were to produce, - activiti
t hen began, though the terms of the a _rcla:)ér%dn thlighnLoe.w.'.,el nc”es
were not finalized and reduced to wifing until nuch later in

1957.
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Appeal of Avon Productions, Inc.,, et al.

Avon Productions, Inc,, (hereafter "Avon" or "appel-
lant"), acalifornia corporation, was created by Weingarten
and Berman t0 handl e their independent production activities.
Avon's articles of incorporation were mailed to the .Secretark/
of Statets office, acconpanied by a letter of transmttal dated
February 13, 1957, and were filed by the Secretary of State
on February 15, 1957. The first meeting of Avon's board of
directors was held on February 25, 1957,

Weingarten and Berman were president and secretary-
treasurer, respectively, of Avon and to?et her they owned the
mpjority of -itsstock,” Avon adopted a fiscal year ending
January "31 for purposes of filing its tax returns, It engaged
in the notion picture production business until it was dissolved

and liquidated in 1962,

_ The proposed additional assessment giving rise to
this appeal is based upon respondent's determnation that
appellant's franchise tax liability for the taxable year ended
January 31, 1959, was neasurable by its net incone for the same
ear, since that was the first year in which appellant did
usiness for a full 12-month period. (Rev, & Tax, Code, § 23222,)'
It is appellant's contention that its tax liability for the
taxabl e year ended January 31, 1959, should be based on its
net income for the preceding year ended January 31, 1958, as
It did engage in business for a 12-month period in that year.
It is undisputed that appellant's existence as a de jure
corporation began on Februarg 15, 1957, when its articles were
filed with the Secretary of State. (Corp. Code, § 308.)

_ . pellant's first argunent in support of 1ts position
Is that if 1ts first taxable year conmenced on February 15,
1957, the date on which the Secretary of State filed its
articles of incorporation, and ended on January 31, 1958, it
did business for 11-1/2 months, which is all that is required
under the |aw.

Though section 23222 of the Revenue and Taxation
Code nmakes no éexpress provision for treating part of a nonth
as a whole month in determning whether or not a comencing
corporation did business for a 12-month period in its first
t axabl e year, respondent, by regulation, has relaxed the literal
requi rement of, that section. Respondent's regulation, effective
for the year on appeal, provides that in nmaking this. computa=

tion:

... after qualification or havi n% filed
its articles of incorporation with the
Secretary of State, a period of one-half

“month may be disregarded provided the
corporation was not doing business in and
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received no income in the State during such
period, and a period of nore than one-half

a cal endar month may be treated as a

eriod of onenonth,,,, Cal , Admin. Code,
it, 18, reg. 23221-23226, subd, (b).)

_ From February 15, 1957, the date of appellant's
{ﬂc?rpOEat |d0n, tothand i ncl udi ng gebfrual[yd 28, 1957, the end of
at calendar nonth, was a period of 14 days,
of a 28-day nmonth is not " rrgre t han one-hal f" ofo%é?eﬂoﬁf‘%s
and cannot;, ‘therefore, be treated as aperiod of one nonth,
Since appellant has failed to neet the requirenents of the
statute, as relaxed by respondent's admnistrative regulation,
we are unable to sustain appellant on this ground,

_ Appellant's alternative argunent is that its pre=
incorporation activities constituted it ade facto corporation
prior to February 15, 1957, the date of actual incorporation,

Under cCalifornia law the requisites to constitute a
de facto corporation are: (1) A |aw under which such a
corporation as It purports to be mght lawfylly be organl zed,
(2) a} bona fff dehattenpt to ofrganlﬁ_e thereunder; and (3) an
actual use of the corporate franchise, Tulare Irrication
District v, Shepard, 185 uv.S. 1 [46 L. ESJ@?PJJW'HWVE?F Air

Filters PaciTiC, Inc. v, Finn, 201 Cal [258P.8827.)

Appel [ ant contends that for some weeks prior to
February 15, 19?7, the date on which the Secretary of State
filed its articles of incorporation, jt had conducted business
as a corporation, It is alleged that various agreements were
entered into during that pre-Tncorporation period, it befng
understood by all concerned that appellant was acting in its
corporate capacity, Appellant contends further that in com
pliance with the law it mailed its articles ofincorporation
to thg Secr et arlyfof Stlialte' S office in Sacranento on February 13,
1957, alrrnai rom Los Angeles, and that in the nor
of theyrrall a letter so posted woﬁlg Have E)een recei vegal ncourse
Sacranmento the follow ng day, Februarg 14, 1957, and woul d
have been filed b){1 the Secretary of State onthatsame day,
Appel I ant argues that by so acting it had made a bona fide
attenpt to organize prior to February 15, 1957, the date on
which It was actually incorporated,

Logically, and under the law, the bona fide attenpt
to organize gv\/ni ChyWI Il suffice in establtls ing that a de rfT%cto

corporation was formed nust be "a colorable attenpt to
comply Wi th the statutes authorizing the formation of such a
corporation ... followed by anactual exercise of corporate

functions in good faith."  (Enphasi s added,) (Westlake Pari
| nvest ment Co, v,,LJordan, (1,98 Cal, 609, 6%,4 Eaué ?So Baﬁc'?!ojm
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In the instant case the attempt to organize was made on
February 13, 1957, when appellant's articles were mailed to

the Secretary of Stateis office, Actual i ncor poration
occurredwmodays later, |f %he |ncorporators.PeI|eved t he
articles were'filed the day arter they were mailed the

earliest tine when there could have been an actual good faith
exercise Of corporate functions woul d have been onFebruary 14,
1957. The record reveals nocorporate activity on that date.

. Having reviewed all the evidence in the [ight of
rel evant statutes, regulations and other authority, it is
our opinion that appellant has failed to prove that its first
t axabl e year ended January 31, 1958, constituted a full 12
month period,, Respondent's determnation on this matter
must therefore be sustained,

ORDER

Pursuant to the views expressed in the opinion of
th t%oard on file in this proceeding, and good cause appearing
therefor,

- I T_I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Avon
Productions, Inc., and_Law ence A, Weingarten and Pandro S,
Ber man, Assumers and/ or Transferees, against a proposed assess-
ment of additional franchise tax in the amount of $9,101.76
for the taxable year ended January 31, 1959, be and the.same
I's hereby sustained,

Done at Sacramento, California, this 4th day
of January, 1966, by the State Board of allization.

= - wkz/ﬁf/@’ ' , Chairman
\l/“’/‘-’lﬂ -/['L” /ﬁl/w:%// /, Member
C// (:Z%{}UJ/’\) ﬁ“"éféz‘—‘ ___, Menber

, Member

; Member

Attest:

, Secretary
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