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OPI NL ON

These appeal s are made pursuant to section 19059
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on claims for refund of personal income
tax by Wlliam$S. and Camlla A Andrews in the amunt of
$126.35 for the year 1959 and by Estate of Perry G M. Austin,
Deceased, and Camlla Austin in the amount of $1,315.61 for
the year 1960.

Al'l of the appellants are represented by the same
attorney, who presented the appeals to us on a consolidated
basi s because simlar issues were involved.

The questions presented concern the application of
astatutory change with respect to gains from sales made
prior to the change., Before its amendment in 1959, section

18151 provided that in the case of any taxpayer, 40 percent
of the recogni zed %gln or loss on the sale of a capital asset

‘neld nore than five but not more than ten years, should be
taken into account. It also provided that as to assets held
more than ten years, 30 percent of the gain or |oss should be
taken into account, As anended, effective June 8, 1959, the
section provided that "If for any taxable year the net long-
termcapital gain exceeds the net short-termcapital |oss,
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Appeal s of WIlliam s.andCamillia A. Andrews, et al.

'50 percent of the ampunt of such excess shall be a deduction
from gross incone...."

Appeal of william S. and Camlla A Andrews

Wlliams. Andrews was a nmenber of a_partnershi
whi ch had adopted a ff?cal year ending August 3f In Vﬁnber
1958 and March 19?9 the partnership sold certain ropeHY%es
whlgn had Peen Re d n?re than five but not nore than ten years.

n tne partnersnip return for the year ended August .31, 1959,
4o percent of the gain was reporte)éi. Appecﬁ ant sg Ssi m?farly959
reported 40 percent of thea(I;rain in their individual joint

return for the calendar year 1959, This the amount to
be taken into account under section 1%151“@? tﬁe aevenue and

. Taxation Code as it read prior to its amendnent in 1959.
Respondent contends that the anended section controls and
that 50 percent of the gain should be included in appellants*
| nconme for-1959.

_ A Proper under standing of the issue requires an
anal ysis of the personal incone tax law as it applies to
?artnershlps..,By.statute, the individual partner, and not

he partnership, is the taxpayer. (Rev. & Tax. Code, § 17851.)
The partnership, however, has a "taxable year" for purposes
of determning income (Rev. & Tax. Code, § 17862) and i1t files
returns. (Rev. & Tax. Code,. § 17932.)

In conputing the taxable income of a partner for his
taxabl e year, there are to be included, annn? other itens, the
capital gains and [osses of the partnership for any taxable
year of the partnership that ends within or with the taxable
year of the partner. (Rev. & Tax. (Cod §17861 % The ca i%9|
gains and | osses are to be separately §%at%a In the partné}s I'p
return (Rev. & Tax. Code, §17854), and each partner is to take
Into account separately his distributive share of those gains
and |osses. (Rev. & Tax, Code, §17852.)

The purpose of the special treatnent of partnership
gains-and losses IS tQ permt the partner to conbine those
items With his individual gains and |osses for tax purposes.
(John G Scherf, Jr., 20 T.C. 346,349.) In other words,
capital gains and To0sses, as Such,” do not enter into the
conputation of partnership net income. As to such itens, the
partnership return serves only as a conduit, segregating the
gains and | osses for treatnent on the return ot the partner
In the same way as simlar pains and | osses realized by the
partner as an individual. (6 Mertens, Law of Federal |ncome
Taxation, § 35.27.)

_ _ Apﬁlying_the f oregoi ng %rovisions to appellants
situation, the capital gains of the partnership for its
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Appeals Of William S. and Camilla A Andrews, et al.

taxabl e year ended August 31, 1959, are to be included in
conputi ng appellants' taxable incone for the cal endar year
1959. The purpose of the statutes which segregate capital
gains and losses of a partnership, that of permtting 'their
conbi nation with gains and | osses of the partner as an indi-
vidual, would not be served if the two types of gains and

| osses were subject to inconpatible treatment. uch incom
patibility would result if the treatnment of the partnership
gains were controlled by section 18151 prior to its amendnent,
while any gains or |osses that migat have been realized by
aﬁpel lants on their own account In 1959 were controlled by

t he anended | anguage.

_ According to section 17034 of the Revenue and

Taxation Code, any |aw effecting changes in the conputation

of taxes iS to ve applied-in the conputation of taxes for

taxabl e years beginning after December 31 of the year pre-

ceding enactnment, unless otherw se 'specifically provided.

No contraril frow sion was made in endcting the 1959 anmendnent
8151. (See Stats. 1959, pp. 2868, 2881,) It is

clear that the amendment would have applied to any gains or

| osses realized by appellants on their own account in their

taxabl e year 1959, Since the capital gains of the partnership

were to be included as distinct itenms in the conputation of

their taxes for that year, the amendnent applies to those'

gains in the sane manner. o -

Appeal of Estate of Perry G M Austin and Cam|la Austin

In 1956 the Austins sold real property which they
had held more than ten years and elected to report the gain
through use of the installnment method, reporting as income
a portion of the installment paynents received each year.
(See Rev. & Tax. Code', § 17578.) The question is whether
section 18151, as amended in 1959, applies in conputing the

taxes on an Installnment received in 1960. :

As we have pointed out with respect to the andreus'
appeal ,." the 1959 amendnent isto be applied in the conputation
of taxes ror taxable years ending after December 31, 1958,
Wwnen a taxpayer elects to use the installnment method, he takes
the risk of changes in the law as to future installnents.

(Snell v. Conmissioner, 97 F.2d 891; Harry B, Golden, 47 B.T.A,
94,7 It mist be concluded that section 138151, as anended in
1959, does apply to the installnent received in 1960,

ORDER
Pursuant to the views expressed in the opinion of

thhe bfoard on file in this proceeding, and good cause appearing
"therefor,
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“AppealsofWilliamS.and Camlla A angrews, et al.

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 19060 of the Revenue and Taxation Code., that the
action of the Franchise Tax Board on clains for refund of
?ersonal income tax by WIiliam$S. and Camlla A Andrews in

he amount of @126.3& for the year 1959 and by Estate of
Perry G M. Austin, ceased, and Camlla Austin in the
amount of $1,315.61 for the year 1960 be and the same is
her eby sust ai ned.

Done at Pasadena , California, .this 28th day
of June » 1965, by the state Board of Equalization.
T 7. \";"?/ /,"/7 .
s P A ;,l/'u’;,.q/bf/xﬁ/; Chai r man
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