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In the Matter of the Appeals

MWXN L. AND VELMA K. BROWN.:':,

These appeals are made pursuant to section 18594 of ;' :"'.~~~~'!'~.
the Revenue and kaxation Code from the action of the Franchise 'I:“!:'?: ::l.
Tax Board on the protest of Morlyn L, and Velma K. Brown ;;:;l*l_. ,;. ‘. :..: _.:. +‘,
against a proposed assessment of additional personal income y’;,, _.... ‘I ; .:

tax in the amount af $1,023.73 for the taxable year ended
..,, : ,‘., j’; ,i
‘T:‘.“l.~k~:‘~’

November 30, 1957, and pursuant to section 19059 of the, Revenue,."'~~~~~~':.;i
and Taxation Code from the action of the Franchise Tax Board :"'~'!?.,?~~
in, 'denying the claim of Morlyn L. and Velma K. Brown for refund"':.:& ':~~~~~
of ipersonal Income tax in the amount of $50.09 for the short
pe,rlod taxable year begun December 1, 1957, and ended

.,;;~i~::~:~"-?
December 31, 1957.

,;y.:‘< y.,-ll,,: .;: :' :..' 1 )i -i 'I." <' I_. :. :
A,‘.., __ .‘. ,,,,:,.
..‘:‘;‘.,:  ,’ ). ,+

A pellant Morlyn L, Brown (hereafter referred to as ~'~$;;,-1~_~)
"appellant"P became a resident of California in 1954, and from .::.,:;::  :.,?.,
that time until 1958 he filed his California income tax returms'.;-~,.'~‘..I:
on%he basis of a fiscal year ended November 30.
he,.marrled his present wife, Velma.

In June 1957 ‘: .;:1;- :. i’:.‘YzJ
Prior to the marriage,

VeZma had been a resident of the State of Massachusetts.
,;I'.,'_ ;':I. ,.

;. /,,
On February 21, 1958, appellant filed with respondent :,I’

a request for a change of his accounting period from a fiscal
year ended November 30 to a calendar ear, so that he and his

..,.:‘:;“
8

‘.‘.. . ):.
wife could file joint returns for 195 and' subsequent taxable :.j i.:.:.
years. Respondent' granted appellant% request on March 7, 1958.$ .:$
Appellant then filed a separate return for the fiscal year .:,i.'- +
ended November..30,  1957, and a separate short period return ,‘ .?*. I-p.,!.:':;:
for the period from December'  l;, 1997, _, t+?ough December: 31, .1957i.".",:'~~_t,p-r



.
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Appellant's wife filed no California income tax return for 1957. '.':‘?"
Her only income for that year appears to have been $l,l11.17 in' ,:::;x:s?
dividends received after the date of their marriage, Appellant. ‘::’
and his wife filed joint returns on a calendar year basis for : “~;‘:b,Ji
the years 1958;l 1959, 1960 and 1961. i . _.;.I _- ;,.’ ‘/

In February 1962 appellant was advlsed by respondent
that his 1957 fiscal year return had been audited and that

;.:I.,. /

certain adjustments to income were to be proposed. On February 27;. .;".
1962, prior to receipt of any deficiency notice for the fiscal
year ended November 30, 1957, appellant and his wife filed

::‘,!I

amended joint returns for the fiscal year ended November 30, 1957,..,:'.,,-:
and for',the short Period December 1 through December 31, 1957, ‘..i”:‘
in:,which they Incorporated the income changes recommended by
respondent.

‘1.:‘>;

196'2.
RespondentIs  deficiency notice was issued on March 5i'~.~&

:: I._I ,.:.:,,,'i
The amended joint returns filed by appellant and his*"..'.':'-':'

wife reflected a net savings of tax over the deficiency pro-
posed for the fiscal year ended November 30, 1957, and-a net

:,,-‘;i;?-
‘...: .i’i:

savings of tax over that already paid for the short period of ‘. e.:.‘,:,,;-j
December 1 through December 31, 1957. Respondent% affirmance ;'-:.
of the proposed additional assessment ,and its denial of appellan&~:~!
claim for refund were based on its determination that appellant.'-.",~‘;'.~".
and his wife were not entitled to file joint returns for 1957. .., :';$:'>.:'  .'.I;,:
Since a decision as to the propriety of that determination by"':::::~.:,~:'.,"..:,.
respondent will affect both appeals,
for purposes of.this opinion,

the two are consolidated. .ll:,,~:ik i:;,y’i:‘:
i ” .;_:, .
,._;’ ‘.::, ‘:,;

1 -::: I-.,,,t I
Although Mrs. Brow-n filed her federal  j_ncom&  tax

returns on a,calendar  year basis for the year 1957 and
‘:I’. I; :‘.,:.‘;; ‘.!.; ;‘( ,‘..,’".: ,-;: _ .: : i

subsequent years , .appellant contends that she was entitled
,; ‘:..I

‘-‘I:. kl”::.
to and did adopt a fiscal year for her first taxable year as -.::":::i.',:;::__
a California taxpayer. Under the regulations, however, the
adoption must be made in a t&me1 return.

..‘: .“:‘.’ :‘,‘:i”.:i:’
( Cal . Admin. Code, : g’y..‘:.  L -:r;.:’

tit. 18, X-Y?!. 17551(a), subd. (ly(c). See also Atlas Oil & .T_,‘.  .,,: L: ;..*,:.*

Refining P 17 T.C o 733 e )
for the flscai'year ended November 30, 1957, until 1962.

Mrs e Brown did not file a r~~~~,~~~,-;:::-;
.’ : ,.,, y.,. I’

first California return that she filed was on a calendar year i:' '~;i~~'~!::-i'?'!~
basis, .

In order to adopt a fiscal year for filing returns, ,','~.l'.::~'i,~,'~':.
moreover, a taxpayer must establish that he keeps books and +,r. ,. _,

:~~'~'!i:;~:;":'_' ;
regularly computes his income on the basis'of that fiscal year .,,z:'::'Y.i,:>
in kee in@; the books, (Rev, & Tax, Code, $ 17551, subd. (c) ~_‘~~~‘::“?;
and (g .) The required books may consist of unbound recordsP “T:jj:J:.$:;.
but must clearly reflect Income for the accounting period that ,'\G.'i<,,-:,
is employed,
(7) . )

(Cal, Admin. Code, tit, 18, reg. 17551(a), subd. ,..;.‘: ,: ~;~~~~~~.i-
Since the "checkbooks .and other books and records" which :-?'~-:~~i.'*‘

appellant alleges . were kept by his wife are not before us and ,. !::."?~.~‘.p.~:  'k
have not been &sop&bed jbn detail, we cannot  find that ,they ,.. :i~';:'r::.:;:l'.i~:::~~
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clearly'reflkted Income or that they were kept on the basis .-hfj;Tt‘ii.
of any particular accounting period, (Cf. Louis M. Brooks, ‘I
6 T.C. 504; Atlas Oil & Refining Cor~.,17 T,C. 733.) Without i_.~?:~‘~~
deciding thaf; the method of filing federal returns Is conclusive i~~~~
for state purposesp the fact that those returns were, ,filed on a, .:::,.;::‘:
calendar basis indicates that Mrs. Brown dfd not regularly
compute her income on the basis of a fiscal year.

..:J+,; :':'.
~.;:;:.j.:‘:,! .’.I,:.,. .

Section 184~12~ subdivision (b) of,the Revenue and
Taxation Code provides in part that a joint return shall not

“.:‘y:yL’;“,
I .,::.-j

beymade if.husband  and wife have different taxable years. . ..z..Y.z
Appellant was clearly a fiscal year taxpayer fn 1957. Since' >_?'.- 1
we 'agree with respondent that Mrs. Brown has failed to establish' O,~‘-I
her right to file on the basis of a fiscal year, the difference I',:';,,
In their taxable years precludes.them  from filing joint returns ‘.’ :’
for 1957.

;, . .., ‘.
,‘, ,. .I

:
One of the income adjustments proposed by respondent' :‘a*z?

for the taxable year ended November 309 1957, was the dis&llow- ."x':"
ante of an 8,000 bad debt deduction, The debt arose from an .lr;i’:!.
advance of 8,000 made by appellant to Kesllng Modern Structures,'.,'::
Inc. In consideration of the loan, appellant received a $12,000.-'.?[::':
note secured by a fourth deed of trust on one piece of property .'j.: ,:i'.
and what was believed to be a third deed of trust on another
piece of property, On September 4, 1957, Parcel 1 was sold by

‘f:.::,:';;'.
;,;-;::

the trustee under default of the first deed of trust. Appellant.':i~?:.~<
pu-rchased the property for $55#000, an amount insufficient to +.:..':':i';
pay off the third trust deed,
was sold by the trustee,

On November 18, 1958, Parcel 2 '<+ :’ ‘:‘,;i,‘~~~,~:~~l:
It was then learned that the title "..<".<:Y'~.

insurance company had failed to discover a prior third deed of .:l:.(~l;z::!~i~
trust on Parcel 2$ and that as a result appellants actually , f,:., ,: i,,!, . .>: ,,
held a fourth deed of trust on that piece of property. ., .,:.: ,B,

‘;‘:_‘::.‘:_‘.
,_ . ..‘. j .:

Appellant took an $8,000 bad debt deduction for the
‘:C .:,

;..:,.;1.” ;;
taxable year ended November 30, 1957, on the theory that because!:.?;;.'.:
the property was so heavily encumbered the note was worthless.--.'::.:;:j':,"-."
after the trustee's sale of the first parcel.
allowed the deduction in that taxable year,

Respondent, diS+~,'~._'::;,:i~~, c'
but allowed it in '. ..:.I",.J.~i-:,':

lg.58 on the ground that the loss was not sustained until the ‘:‘.i?~ ..‘.
sa%e of 'the second parcel in 1958, In filing their amended :"."i:"-:~~.,"~:,
jo%nt returns for 1957 appellant and his wife complied with “‘$.:~.!tI ‘.Y.
thks adjustment, They now take exception to the disallowance, ~:':!‘::. :'.;i':
however, contending, that the above facts support the bad debt ,,‘I’.“::i:::i;.
deduction in 1957@ "..:.. ,! ,. ..,J. ” ; ‘., ,“” .,‘.

*
1

\/ /
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I

..’

Section 17207, subdivision (a)(l) of the Revenue and /"“lj:'i
Taxation Code provides for the deduction of any debt which ,‘.‘: ..;.
becomes worthless within the taxable year, As under similar ;., .-_.-.,'

0
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Rio Grande Western Railroad Co,, 32 TX, 43$ 56, aff*d, _. ’ f ‘,,t.‘. ‘:,_ A..).
279 F.2d 368*
Bd. of Equal:,

1 of Wilg'rfam S. and Betty V, Jack, Cal, St,.'~':~?:~
717, lgb2,) . . ..;-.~<cl: ”; 7 __ ,. I;‘...‘/+: ).::,. *.:. ’

In construing comparable federal statutes, the
courts have insisted that worthlessness must be established

*~~~'.~'.~~"
. li :~:;:<;G,

by some identifiable event in order to justify the deduction
of losses resulting from bad debts, (United States v. White

,.;!~;,'.;~~li;:

274 U,S, 398 [71 L, Emkins v.
p :l::):‘p..,.,I ,.,. I, ;

po, 706) A secured debt does n& become totally, :;".,I:;::
worthless u&i1 the collateral security itself becomes worth-
less, (See Loewi v. Ryan, 229 F.2d 627; A e w. Blackie, 2 B.T.A. "i?i
743.) Appellant has alleged but has failed to prove that the ;iii":':.,
mo"J?tgage which he held on the second parcel of land became
totally worthless in 195T8

‘p:;.“:i:’
The identifiable event which estab-\..  L:;:‘?

lished the total worthlessness of his note was the sale of that;)-:.:?‘.>
second parcel in 1958, and respondentrs action in disallowing Y::.~*-“$
the deduction for 1957 must# theaefore, be upheld, - .: I. ,:, ,“’% p-:’ . ‘.,.’.’.; ,:” 1’ ,:

O R- -
Pursuant to the

the board on file in this
therefor,

.I

‘<.. r) :
; !

D E R ;. .’ :I. .’---. . “C.,:> 1’ ;
views expressed in the opinion of 'I,,,. '..
proceeding, and good cause appearing . ‘.‘;,  .,:..;ti::

! %. . . ;.,.I-: ‘_i:,
IT IS REREBY ORDERED, ADJUDGED AND DECREED, pursuant '1.6

to section 18595 of the Revenue and Taxation Code, that the ‘,. , ,J’

action of the Franchise Tax Board onthe protest of Morlyn L.
. . . . ,;:. :, . .

and Velma K. Brown against a proposed assessment of additional
personal income tax in the amount of $1,023.73 for the taxable

~'~$1:.; .<, :.,
year ended November 30, 1957, be and the same is hereby sustained,i;'$j
and, pursuant to section 19060 of the Revenue and Taxation Code, _iy-.,i-.

that the action of the Franchise Tax Board denying the claim of '.<:,::,.::;
Morlyn L. and Velma K, Brown for refund of personal income tax : ;::..:'izj
in the amount of $50,09 for the short period taxable year begun. i’ ,..!.‘:“i -.
December 1, 1957#.and ended December 310 1957,. be and the same is,,?~.
hereby sustained, , I.,a ;. ; _ .’-i,

t .’
.‘I..,:

Done at %&acrpamen&o
day of, October, &964,,,* by.the

California, this 27th "'$_,:.!
ualization.

, ‘,. ,. .”..I .. ).”
.,, ‘;’ ‘:I,

:.i 4 2 :’ I .!.i,
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:I’ . ‘, ” Chairman y : bLi::-
.! a.,, .Q: j . .
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,’ I _a!.’i I, _”

Member  :y “f: ._,:.
’ I ‘...:. .‘,Member ; ..:.:. ‘,


