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BEFORE THE STATE BOARD OF EQUALIZATION B

In the Matter of the Appeal s of
MORLYN L. AND VEIMA K. BROMN

>‘{i;For Appellants: Morlyn L. Brown, in pro. per;'g'

' For Respondent: Burl D, Lack, Chief Counsel;
o : Peter S, Plerson, Associate '
Tax Counsel 4

OPINION .
These appeal s are made pursuant to section 18594 of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Mrlyn 1. and Velma K Brown o
agai nst a proposed assessnent of “additional personal income e
tax in the amount af $1,023,73 for the taxable year ended v
November 30, 1957, and pursuant to section 1ﬂ059 of the Revenue-
and Taxation Code fromthe action of the Franchise Tax Board.
in 'denying the claimof Mrlyn L. and Velma K. Brown for refund
of ipersonal |ncone tax in the anount of $50,09 for the short
Bgmod t axabl e year begun Decenber 1, 1957, and ended
cember 31, 1957,

Appel | ant Morlyn L, Brown (hereafter referred to as -
"appel | ant S) became a resident of California_ in 1954, and from : »
that time until 19?8 he filed his California incone tax returns "
on'the basis of a fiscal year ended November 30. In June 1957 .+ *

he married his present wife, Velma. Prior to the marriage,
Velma had been a resident of the State of Massachusetts.

onFebruary 21, 1958, appel]ant filed with respondent
a request for a charige of hi's accounting period froma fiscal
year ended Novenber 30 to a cal endar year, so that he and his
wife could file joint returns for 1958 and' subsequent taxable
years. Respondent' granted appellant% request on Mirch 7,1958, . .7
Appel lant then filed a separate return for the fiscal year
ended November. 30, 1957, and a separate short period réeturn . i
for the period Trom December 1, 1957, through Decenber: 31, .1957.°:
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pellant's wife filed no California inconme tax return for 1957, '
er only income for that year appears to have been $1,111.17 in" ...’
di vidends received after the date of their marriage, Appellant. -:
and his wfe filed joint returns on a calendar year basis for. .
t he years 1958, 1959, 1960 and 1961,

_ | n_February 1962 aPpeI | ant was adviged by respondent
that his 1957 fiscal 'year return had been audited "and that S
certain adjustments to income were to be proposed. On February 27,
1962, prior to receipt of any deficiency notice for the fiscal
year ended Novenber 30, 1957, afp_pel | ant” and his wife filed s
anended joint returns for the fiscal year ended Novenber 30, 1957, .-
and for the short Period Decenber 1 'through Decenber 31, 1957,: "
in-which they Incorporated the income changes recomended b
regpondent. Respondent's defi ciency notice was issued on March 5;
1962, R

_ The anmended joint returns filed by apPeIIant and his .
wife reflected a net savings of tax over the deficiency pro-

posed for the fiscal year ended November 301957, and-a net
savings of tax over that already gald for the short period of "~ .
Decenber 1 through Decenber 31, "1957. Respondent% affirmnce. . .
of the proposed additional assessment and its denial of appellantis::
claimfor refund were based on its determnation that afé’)ellant.""
and his wife were not entitled to file joint returns for 1957. .
Since a decision as to the propriety of that determnation by
respondent wiil affect both appeals, "the two are consoli dat ed.
for purposes of .this opi nion, -

,

Although M's. Brown filed her federal income: tax
returns on a calendar year basis for the year 1957 and
subsequent years, .appellant contends that she was entitled L,
to and did ‘adopt’ a ?ISCBJ year for her first taxable year as -
a California taxpayer. _Under the regulations, however, the :
adoption nmust be made in a tiegy veturn. ( Cal , Admn. Code,
tit, 18, reg. 17551([a8, subd. (1)(c). See also Atfas O &. -
Refining roerd., 17 T.C, 733 ,) WMs , Brown did ndt T1T€ a return
T_t‘rTg"“‘%or € fiscal year ended Novenber 30, 1957, until 1962, The '
1E)1rst_ California return that she filed was on a cal endar year -

asi s,

In order to adopt a fiscal year for filing returns,
noreover, a taxpayer must establish that he keeps books and g
regul arl'y conputes his incone on the basis of that fiscal year
i n"kee ing the books, (Rev, & Tax, Code, § 17551, subd. "(c)
and (g) The required books may consist of unbound records -
but must cl earlgarefl ect Incone for the accounting period that -
is enpl %yed, ﬁ |, Admin. Code, tit, 18, reg. 17551(a), subd. -
(7) ,) Since the "checkbooks and other books and records" which
appe]lant al leges . were kept by his wife are not bﬁf ore us and.
have NOl been described in detail,wecannotfind (hatl they .
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clearly reflected Incone or that they were kept on the basis .-
of any particular a(_:countlngf_pe_rlod, (Cf. Louis M Brooks,
6T.C.504; Atlas G| & Refining Corp., 17 T.C.733.) W Thout
deci ding that The method of filing federal returns is conclusive ‘i
for state purposes, the fact that those returns were, filed on a -
cal endar basis indicates that Ms. Brown dfd not regularly
conpute her income on the basis of a fiscal year.

_ Section 18402, subdivision (b) of the Revenue and
Taxation Code provides in part that a joint return shall not
be-made if husband and wi fe have different taxable years.
Appel lant was clearly a fiscal year taxpayer in 1957, Since' =
we 'agree with respondent that M's. Brown has failed to establish" -
her right to file on the basis of a fiscal year, the difference -
In therr taxable years precludes.them from'filing joint returns -

for 1957.

One of the incone adjustnents proposed by respondent' .
for the taxable year ended Novenber 30, 1957, was ‘the disallow- - .«
ance Of an 38,000 ad debt deduction, “The debt arose from an AT
advance of $8,000 made by appellant to Kesiing Modern Structures.'..':;.
Inc. In consideration’of the |oan, appellant received a $12,000 "
note secured by a fourth deed of trust on one piece of property . ..
and what was believed to be a third deed of trust on another
?l ece of property, On Septenber 4, 1957, Parcel 1 was sold .bhy, *

he trustee under default of the first deed of trust. Appellant
purchased the property for 355,000, an amount insuffici en? to =
pay off the third trust deed, On Novenmber 18, 1958, Parcel 2 .

was sold by the trustee, It was then |earned that the title -
I nsurance conpany had failed to discover a prior third deed of -
trust on Parcel 2, and that as a result appellants actually

held a fourth deed of trust on that piece of property.

Appel I ant took an $8,000 bad debt deduction for the
taxabl e year ended November 30, 1957, on the theory that because
the propérty was so heavily encunbered the note was worthless-
after the trustee's sale of ‘the first parcel. Respondent; *“digs«
al | owed the deduction in that taxable year, but allowed it in -
| g.58 on the ground that the |loss was not sustained until the,
sa¥e of 'the second parcel in 1958, In filing their anended o
joint returns for 1‘?87 appel lant and his wife conplied with "
this adj ustnent, e?/ now take exception to the disallowance, -
however, contending, that the above facts support the bad debt .. =
deduction in 1957, vt

_ Section 17207, subdivision (a)(l) of the Revenue and . i
Taxation Code provides for the deduction of any debt which
becomes worthl'ess within the taxable year, AS under simlar = - ..
federal legislatlon, the burden is on the taxpayer to prove . .
not only that the debt was worthless but also that it became ' :
worthless during the taxable year in question. . (Denver & - .-
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Rio G ande Western Railroad Co,, 32 T.¢, 43, 56, aff'd,
279 F.2d 30b8; Appeal of William S, and Betty v, Jack, Cal, st,
Bd. of Equal:, "May 17, 1962.)

| n_ construing conpar abl e federal statutes, the
courts have I nsi sted that worthl essness must be establi shed
P/ some identifiable event in order tod ustify the deduction
of losses resulting from bad debts, hited States v. Wite
Dental Mfg., Co., 274 U.S. 398 [71 L. Ed, 11207 Watkins V.
Glenn, BB ¥. Supp. 70. ) A secured debt does not becore totally,
WOrt Nl ess until the col ateral securlty Itself becomes worth-
less, (See Loew v, %an, F.2d 627; A W, Blackie, 2 B.T.A .
7T47.) Appel | ant has & ed but has fail®ed fo prove that the -
mortgage Whi ch he held on the second parcel of |and becane L
total [y worthi ess in 1957, The identifiable event which estab-
1ished the total worthlessness of his note was the sale ofthat
second parcel in 1958, and respondent's action in dlsaIIOWIrlg
the deduction for 1957 must, therefore, be upheld,

ORDER,

Pursuant to the wewseo’oressed in the opinion of SE
hhe bfoard on file in this proceeding, and good cause appearing -
erefor :

| T IS uerery ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code that t he
action of the Franchise Tax Board onthe protest of Mr|yn L.
and Vel ma K. Brown against a proposed assessnent of additional
personal inconme tax 1n the amount of $1,023,73 for the taxable
year ended Novenber 30, 1957, be and the same is her eby sustained,
and, Pursuant to section 1906'0 of the Revenue and Taxat1on Oode
that the action of the Franchise Tax Board denying the claim of
I\/brI%n L. and Velma K, Brown for refund of personal incone tax
in the anmount of $50.,09 for the short period taxable year begun. ..t
Decenmber 1, 1957, and ended Decenber 31, 1957, be and the same 1s
her eby sust ai ned, S

Done at  Sacramento , Califor n| a, this 27th
day of, Oct ober, 1964, by the Sgate Board of Egual |zat| on. ‘i;;
_/\ @ @ Bﬁ ,7 , Chai rman I.V;;._“__f
T . 'J‘,A ‘\ ,7 “t':
o L '1 / ) Memberitfge

, Menber
, Member "4'5.

oy Member' E

Attest: ., Seeretary Ll



