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. In the Matter of the Appeals of

" JOHN J. ELMORE, ET AL., TRUSTEES
. OF HETTY J, ELMORE TRUSTS

Fo:ﬁAppellants: R. C. Edwards,
' - Cextified Publie Accountant

|  '»3j‘Fo:jkéspondent: Burl D. Lack, Chief Counse1°
N A. Ben Jacobson9 Associate
Tax Counsel -

OPINION

These appeals are made pursuant to section 18594 of ;

thie Revenue and Taxation Code from the action of the Franchise

Tax Board on protests to proposed assesswents of addﬁtional
-pemeonal income tax as follows:
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Taxable Yeari'ﬂ

k;ﬁfTrust;j  Trustees - ~___Ended >Amount
L. John J. Elmore 3-31-57 s?1,265 47
Ann Kelly Elmore 3-31-58 = .5 348.264
1I R E. Jordan 3-31-57 i 027,61
"~ Hetty J. Jordan . 3-31-58 22,95
III  Stephen H. Eimore 3-31-58 21,95

.Janet B, Elmore ,

Appellants herein are the above named trustees of

A three separate trusts, designated I, II and IIL. The facts
S and issues are ldentical for each assessment, and though this ‘
. B opinion is framed as if it, were a consideration only of ’Irust 1 e
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. were designated as trustees and their four minor children were

O forth'. [sic] (1/4) interest therein. Shoul d”

Trusts _on

t he decision is determ native of the questi Ons raised in cONn-
nection With Trusts II and III as well. ' The probl em involved |
In each case i s whether a trust declaration created a single -
trust with several beneficiaries, or separate trusts for each .
named beneficiary. ‘

on August 16, 1955, John J. Elmore and Ann Kelly
Eimore (trustees of Trust |, and hereafter referred to as '
"appellants™) executed a declaration of trust in which they

nanmed as beneficiaries, The trust instrument was approved by
the settlor, Hetty J. Elmore, who was the paternal grandnother

of the beneficiaries. The trust-res consisted of cash and |
bonds totalling $16,000. On Novenber 8, 1955, the settlor died..:

The trust instrunent provided that aill incone from
thiw trust estate was either to be paid to or accumulated for
toe beneficiaries, one- fourth each,until

" «.. €ach Beneficiary shall reach the age
- of twenty-one (21) years, Wen each named
Beneficlary reaches t he age of twenty-one - .-
. (21) years, the Trustees shall distribute ' .
- the trust estate to the Beneficiaries
. together with the undistributed accumuilations .*. -~
‘. thereon, the Trustees reciting that at the L

" time of the creation of the trust each of i

the Beneficiaries owed an undi vi ded one-

~~any prior distribution be made to or for the..:
‘ benefit of any Beneficiary, such distubu« ? 2
tion shall be deducted from any accunul ated

i ncome of such Beneficiary.

In the event of the death of 'any beneficiary, wthout -
issue, before distribution of his interest, the trust'instrument

further provided

... the remainder of said Beneficiary's
" 'interest in this trust shall remain in
 trust until the last surviving Beneficiary -
. named herein has reached the age of twenty=

one (21) years, at which time the interest.




" the last survivor of a group of named persons, such group
;consis ting of t he appellant trustees and the beneficiaries. L

year ended March 31, 1957. For that period appellants filed |
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"** of the deceased beneficiary shall be dis-fj i
“io tributed to the issue of said Beneficiary,:
L if living, in equal shares if nore than .,
" one, should there be no issue of such s
deceased Beneficiary |living when dlstribU‘..mjw
tion is to be nade, then the share which * ¢
woul d otherwi se be distributed to such
deceased Beneficiary if living, shall be
added to the corpus of the trust estate e
and be distributed in equal shares to the R
surviving Beneficiaries. R

The trustwas to termnate in all events upon the death of

The first tax returns werefiled for the fiscal

four separate returns, treating the declaration of trust ,
as having created a separate trust for each beneficiary. Each
return showed an identical anount of income and tax,

In March 1958, an action for declaratory relief was:
brought in the Superior Court of Inperial County on behalf of-
the mnor beneficiaries and against the trustees and unborn -
i ssue of the minor beneficiaries, The primary relief: asked
for was a declaration that the trust instrument executed on
Aupust 16, 1955, created four separate andequal trusts. On
Mayl4, 1958, the court issued a decree to that effect.

Separate returns were simlarly filed by appellants
for the fiscal year ended March 31, 1958. Respondent deter-
mned that the trust instrunment had created a single trust with!
four beneficiaries, and that all income for each taxable yvear
shoul d have been reported as income of one trust. Accordingly,
additional taxes were assessed for the fiscal years ended
March 31, 1957, and March 31, 1958, It is from those proposed
additional assessments that these appeals are taken.

Appellants argue that the decree of the superior _
court t0 the effect that four separate trusts were created

constituted a reformation of the trust instrunment which shouid
be given effect as of the date the instrument was initially:
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- to reformor revise the Ian uage of the docunent involved,
. - bBut only to interpret it, e question remains whether the.
. ;- interpratation i s binding upon respondent under principles of
-+, res judicata or otherw se.
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executed. The decree, however, does not in anyway purport

In determning the validity of a plea of res judicata{f"

S0t s necessary to establish that the party agai nst whomthe

pleals asserted was a party or in privity with a party to the

prior adjudication, (Bernhard v. Bank of "Anerica, 19 Cal. 2d
v 807 [122 P.24 892].) Clearly neither the respondent nor the

State of California in any other, capacity was represented in

the earlier declaratory action in the superior court; therefore
respondent is not directly bound under principles of resjudicata
(Inre L. A County Pioneer Society, 40 Cal. 2d $52 [257 P.2d 1].

A further argunment, that the judgnent is in rem and :
conclusive agai nst the whole world, is not borne out by the
| anguage of the decree, Wwhich rrerely states that "this Judgmem:
shal | be and is binding upon all the persons appearing in this
mattex.'" Even a judgnent in rem noreover, does not bind the
state where it has not been brought into the proceedings by
appropriate pleadings and service of process, unless theintent
tobinditisactual |y expressed in the statute providing for .
the proceeding or should fairly be inferred, (Berton v. ALl °
Bersons, 176 Cal, 610 [170 P. 151]); Newcomb v, City of Nev_vgort
Beacﬁ 7 Cal , 2d 393 [60 P.2d 825] ) Section 1060 of the Cod
of Civil Procedure whi ch provides for declaratory relief
actions , does not expressly purport to bind the state and
ne conpelling reason appears why the state should be bound,
in absentia, by a proceeding such as that before us.

In determ ning federal incone tax liability the
federal courts have held that a focal adjudication of property
rights will be given conclusive effect if it was decided on
the merits in an adversary proceeding before a state court of
competent jurisdiction, and if no fraud or collusion--is shown
te have exi sted, (Freul er v, Helvering, 291 U.S5.35([78 L. Edo
634); Ei sennenger v. Comm ssioner, 145 F.2d103; Estate of
Ostella Carruth, 28 T.C. 871,) The | egal basis for giving
effect to.such a judgnent is not that the United States is
Bound under princi ples of xes judicata, but is rather that”
the State court has made a conciusive determ nation of the
property rlghts which are being taxed by the federal govern-_
mente , . - x :
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'When the courts speak of the vitiating effect of'
"eollusion' 'they do not w.za to inply fraudul ent or inproper
conduct, but sinply that aii |nterested parties agreed to the
ofder and that it was apparently 'to their advantage from'atax
standpoint'to do so. (Saulsbury v. United States, 199 F.2d 578.)'
The proceeding which resulted in the declaratory judgnent.
|nvolved here seens clearly to have been initiated for'tax
Yeasons. "Though the conplaint alleged the existence of a-
controversy, there appears to have been no real conflict of
interest between the parties. The declaration obtained was
econontcally advantageous to all of themfroma tax st andpdi nt,
and'’ no ‘other real motive for litigation is evident, Following
the ' precedent set by the federal courts, we nust conclude t hat
the judgment''is not Dbinding for tax purposes because "collusion"
in' this verylnose sense was present, (See Estate of Arthur Sweet,
24 T.C. 488, aff’'d, 234.F.2d 401, cert. denied, 352 U. S. 1878
(1 L Ed, 2d 791.) we will thus proceed to consider the terns -
of the trust instrument itself,

"It is well settled that it is the intent of the
trustdr which controls in the interpretation of any trust
instrument." The question Of whether the trustor has created
one trust or nmore than one trust depends primarily on the
expressions of his intention in the trust instrument itself.
(Wl ls Fargo Bank, etc, , Co. v, Supeior Court, 32 Cal, 24 1
[193 P.2d 721]; Huntington National Bank wv.Conm ssioner, :
90 F.2d 876.)

The relevant provisions of the instrument here
under discussion are essentially the same as those found in
Appeal of Citizens National Trust and Savings Bank of Los
Angel es, Trustee, Cal, St. Bd. of Equal., Deec. 16, 1959, -\ppeal
of Samuel, Geenberg, Trustee, Cal. St. Bd, of Equal., Aug 7,
1963, and Appeal of Title [nsurance and Trust Co., Trustee, .
Cal. St. Bd. of Equal,, Oct. 21, 1963. In each of those cases.b
we held that but dnetrust was created. The factors which lead -
usto reach the sane conclusion here are that the instrunent y
is consistently framed in terms of a single trust with several - .
beneficiaries (Hale v. _Domnion National Bank, 186 F.2d 374, .
cert. denied, 342 U.S. 821 [96 L. Ed, 621]), and each of the e
beneficiaries had a contingent right to receive, in trust, the ,@i
shares of the others, (McHarg v. Fitzpatrick, 210 F.2d 792 =
Fort Worth National Bank v, United States, 137 F. Supp. 71. ) ;5_
We conclude that respondent properly combined the reported e
incone and treated it as the inconme from a single trust, ..~ "%
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ORDER

ﬁ

SR Pursuant to the views expreseed in the opinion of
S the board. on file in this proceeding, and good cause appearing
- therefor,

o ~ IT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
" to section 18595 of the Revenue and Taxation Code, that the .
action of the Franchise Tax Board on protests to proposed
assessments of additional personal income tax as follows:

Taxable Year

ye

Trust ees ___Ended __ - Amount
I % John 3, Efmore | 3-31-57 ° $ 1,265.47
. Ann Kelly Eimore 3-31-58 . . ,348 24
‘I R, E. Jordan 53-=31?~57“ LU a6
© HettyJ. Jordan 3-31-58 722,95
III  Stephen H Eimore 3-31-58 . 21.95
Janet B.Elmore ' ST

" be and the sane is hereby sustained,

T ~+ .+ Done at Sacramento , California, this 27th day-
.. of  Qctober . . , 1964, by the State Board of Equalization'

N @,w " “0%’ 'é(’ . Chairman
] Vi
Qi/a /;)/,,, / M/»z, Member

47?Memberfg

, Secretary.

ATTEST:
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