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7.7<". | BEFORE THE STATE BOARD OF EQUALIZATION =~ - -

OF THE STATE OF CALIFORNIA

""" In the Matter of the Appeal of

2 R Soff Y -

./ THE SVEETS COMPANY OF AMERICA, INC,

et

yFor Respondent: Crawford H., Thomas, Associate
S - Tax Counsel 7 s

OPINION

GE0 cxn oem o o oo oums

This appeal ismade pursuantto Secti on 25667 of the
Revenue and Taxation Code from the action (f the Franchise Tax
.. Board on the protest of The Sweets Company Of Anerica, Inc.,
. against proposed assessnments of additional franchise tax in the-
i amounts of$3,055.86, $6,312.17, $9,579.12 and $8,406.84 for
" the income yeaxs 1957, 1958, 1959 and 1960, respectively.

Appellantisa foreign corporation, qualified to da :
business and deing business within this state. |ts main office .-
and principal manufacturing plant are located i N New Jersey, ,
with a branch office and a manufacturing plant in Les Angel es,
'~ California. Appellant is engaged in the business of producing
.. and selling candy. The candy i S seoid primarily through indepen-
. dent food and candy br ok er s,

Appellant employs fourdistrict 'sal es managers, one

- of whom operates i N California and several ot her states. Each

- -district sales manager maintains close contact with the brokers _
t hrough whom sales are made, He advises the brokers about )
promotional campaigns, Checks their recoxds,travels Wi th their
sal esmen t0 cheek om their activities and t O advise, i f neces~

. sary, and generally acts as a 1iaison between appellant and
the brokers.

All orders from brokers operating im California are
received at appeliant’s Los Angeles office and are processed
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Appeal of The Sweets Company of America, Inc.

by employees located there. Aii, o r substantially all, of the .

activity in connection’ with .the orders is performed at t hat

©office, The orders are fiiled, to the extent possible, ‘from
- goods manufactured in California or stored here. '

In addition , appellantmade certain sales directly
to California customers, primarily syndicates, chains and
vending conpanies, fromits main office in New Jersey, These
sales were not nmade through brokers and the western district
safes manager devoted none of his time to t hese accounts. The
sales were handledby appellant's eastern division and were not
solicited in California or processed in the Los Angel es office.
.. Sales of this kind totaled $196,129, $177,204 and $258, 765 for
~ the income years 1958, 1959 and 1960, respectlvely

In 1957, appellant incorporated Rockwood Chocol ate
Co., Inc. , which manufactured candy in New York, and Sweetwood.
Realty Corp., Which owned the realty occupied by Rockwood.
Rockwood suffered lossesinthe years here involved and Sweet=
wood's income wWas vexry minor,

Appeliantfileda franchise tax return for 1957,

~ using a three-factor forxmula to compute its California | NCONe.

This formula attributed nosalesto California. For the years
1958 through 1960,itsreturnswere filedona sSeparate account-
ing basi s,

Respondent determ ned that appellant was conducting
a unitary business by itself im 1957 and with its subsidiaries
thereafter. To ascertain the california net income, respondent
applied the usual three-factor allocation formula of property,
payroll and sales, Book values of property were used i n the
property factor, For purposes of the payroil factor, respondent
consi dered as California payroll the wages of employees wor ki ng
here plus a portion of the salaries of executives r epresenti ng
time spent im Califormia. As applied by respondent, the sales
factor refiected as California sales a%h sales whi ch were made
to customers located here., Since this appeal was fifed, re--
spondent Baas conceded that the operations of the subsidiaries .
were a part Of the unitary business in 1957, .

Appellant's first contention IS that Separate account=-.
ing shouid be used to detexmine the income attributable to :
California, even though it agrees that the business was unit ary
in chaxacter, - It argues that the percentage of profit on sales -
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' in California is |lower than el sewhere and that the formula used,
L by respondent thus produces distortions, This is the sane
argument that was answered in John Deere Plow Co. v. Franchise
Tax Board, 38 Cal.2d214,224[238P.2d569], appeal dism ssed,
343 U.S. 939 [96 ‘L. Ed. 1345], where the court said that the
propriecy of using a formula

C o 1v.ww .., does not require thatthe factors appro-
“: . o priately employed be equally productive in the ,
A taxing state as they arefor the business as a ... *
- whole., Varying conditions in the different 0k
~. + states wherein-the integrated parts of the

Cohe st e g whole business function nust be expected to
cofes s e cause individual deviation fromthe national
-+ . average of the factors enployed in the formula -
equation, and yet the nutual dependency ofthe
interrelated activities in furtherance of the
entire business sustains the apportionnent
process.

‘ ... .. The California Suprene Court has recently reaffirmed its ,
.~ .. /. position that the formula' method, rather than separate account-
<t .1ng, must be enployed to al locate the incone of a unitary
.7 business. (Superior oi1 Co, v. Franchise Tax Board,* 60 Cal, 2d
' [134 Cal. Rptr. 545, 386 P.2d 33 3; Honolulu Oil CO. V.
" Franchi se Tax Board, * 60 Cal 2d [34 Cal. Rptr. 552, 386
P.2d 40].)

Next, appellant argues that if a formula is to be
used, the property factoxr should be elimnated, It is well
established , however , that the Franchise Tax Board has authority
and discretion to use any or all of the factors specified in
the controlling statute, section 25101 of the Revenue and
Taxation Code. (Pacific Fruit Express Co. v. McColgan, 67 Cal.
App. 2d 93[153P.2d 607]; El Dorado 0il WOorks wv. McColgan,
34 Cal, 2d 73%[215 P.2d 4),) The falrness of using the three
factors of property, payroli and sal es has been decl ared settl ed.
(Edison California Stores, Inc,, Vo McColgan 30 Cal. 24 472 o
(183 P.2d 16]).)

A}

: i'

.' *Adsian?ce-RepQ;rt Citations: 60 A.Co 361 'and 60 A.C. 373." .
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Appel lant's objection to the property factor is
based on a contention that a iarge part of the physical assets
of the business have been depreciated on the books to a snall
fraction of their original cost and actual value, while the
assets of the same nature located in California are corrparatlvely
new. In place of the book val ues used by respondent for pur-
poses of the property factor, appellant urges the use of insured -
val ues for buildings andequz.pment assessed val ues for | and, :
and book values for Inventories,

Undoubtedly, it would be nmost desirable to include
the properties at their fair narket values, There is no

~ - assurance, however, that this aim would be achieved by using

" assessed values, which nay vary widely fromstate to state,
or by using insured val ues, which may also vary w dely. As

. we said im Appeal of Sudden & Christenson, Inc., Cal. St. Bd.

of Equa.les Jan, 5, 1961;

| It woul d be impossibile to annually
ascertai n the fair market value of all
property used by enterprises doing business
| N California; the USe of book values is a
good practical substitute for fair market
values I N the formula. (See Altman & Keesling,
Allocation of Income inState Taxation,' Second
Edition, 1950, pp. 114, 115,)

~ Appellant also claims that respondent was wong in
assigning to California for purposes of the sales factor, all
of ‘the sales t 0 California customexs.

The authority and discretion reposed i N the Franchise
Tax Board to prescribe the allocation formula necessarily
carries with it the authority and discretion not only to select
the factors but alse to determne the conposition and applica-.
tion of each factor. Respondent'’s regulations provide in part
that:

.

The sales or grossrecei pts factor generally
shall be apportioned in accordance with enployee'
sales activity of the taxpayer within and wi t h- o
out the State.... Promotional activities of an - P
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employee are given some weight in the
sales factorxr, (Cal. Admin. Code, tit. 18,
reg. 25101, subd. (a) )

_ According to recognized authorities in the field of
I ncome al | ocation, the purpose of the safes factor is to

" balance the other factors of property and payroll and to give

recognition to the activities of the taxpayer in obtaining
custoners and markets, (Final Report of the Committee on Tax
Situs and Allocation, 1951 Proceedings of the National Tax
Assocl ation, pp. 456, 463; Altman & Keesling, Allocation of

w7+ - Income in State Taxation (2d ed.1950) p. 176.) As stated by
© ' Altman & Keesling:

With this exception, [thatsales should not
be apportioned to states or countries where..
the taxpayer is engaged in neither inter nor
intrastate activities] sales should, so far.
as possible, be apportioned to the state where
the markets are found, £rom which the business
is received, or where the customers are
located. (Op., cit. p. 128.)

Wt h respect to the sales made to California customers
through brokers , appellant has failed to show that there was
any significant activity by its own employees outside of this
state, The district sales manager contacted and worked closely
Wi th the brokers here, ali of the oxdexs received from the
brokers were processed by employees at the Los Angeles office

and, so far as we can ascertain from the record, substantially,

all of the orders were filled from goods manufactured or stored
here. Under these circumstances, we cannot find that t he
Franchise Tax Board abused its discretion by assigning these
sales to California.

Untilthis appeal was filed, respondent apparently
had no information regarding the direct sales to California
customers . According to information subsequently presented
by appellant , and not disputed by respondent, these sales were
not made through brokers but directly £rom the main office

. in New Jersey and they were handied by appellant's eastern
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1.‘ ;. division, They were not solicited in Cailifornia Or processed

‘ in the Los Angel es office and the western district sales o
manager devoted none of his time to them. Since it appears

that no si gnl ficant activities in connection wth these safes

occurred in California, we believe that the principles followed

_ by respondent , as incorporated i n the previously quoted language:
. of its regulations ; require that they be comsidered as outof e
.~ . state sales im the sales factor.

Appellant has also questioned respondent’s assxgnment
to California of a portion of the compemsation of executives =~ .-
L for purposes of the payroll factor. No details have been '
" ..submitted by appellant, however, and we must therefore assume
-+ <. that thé det@rminati@n was correct,

Cum  cmm oo e e

. Pursuant to the views expressed inthe opini on of Jt:;
- the board. on £ile in this proceeding, and good cause appearing -
- therefor, .

IT | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
J..""”w‘to section 25667 of the Revenue and Taxation Code , that the o
4,7 . action of the Franchise Tax Boardonthe protests of The Sweets "
i T, Company of America,Inc., against proposed assessnents of
sieno o additional franchise tax in the amounts of $3,055.86,$6,312. 17
e 7000 89,579, 12 and $8,406.84 for the income years 1957, 1958, 1959 -
e e and 1960 ‘respectively, be nodified by adjusting the sales
~factor in accordance with the opinion of the board. and by .. ...
"~ treating appeliant and its subsidiaries as engaged in a '
. unitary business for the income pear 1957. 1In all other et
" respects theactionof theFranchiseTax Board is sustai n&d

R Done at - Sacramento, Califorxnia, this 23d  day
Cof . June s 1%4 by the State Board of Equali zation,

Kz 6@&@42,,-’ Chairman'”yﬁ.




