
is appead is made  pwrswant to section 25667'of the
Revenue an xatiosn Code frmn the action Qf the Franchise Tax
Board on t retest of The Sweets Compamy of America, Inc.,
agajlnst reposed assessments Qf additional franchise tax in the'
amounts % $%,OSiL86, $6,3%2,%7, $9,579,%2 and $8,406.84 for :
the income years H957, %858, %!I59 and %96Q, respectively. I I

.Appe%%ant  is a foreign corporation, qualified to da :
business and dcsing business within this state. Its main office .’ .’
and principaf  manufacturing p%ant are %ocated in New Jersey, . . ’
with a branch of%i,ee and a manufacturing plant in Los Angeles, '.' .
Cabiformia, Appe%%ang: is engage in the business of producing “.
and se%%ing c&&y0 The candy is sofd primari%y through indep&

b r o k e r s ,
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. Apge%%ant emp%oys fowr district 'sales managers, one '
: of whom operaaes in Cal%fQrm%a and severa% other states. Each
-district sa%es manager ma%nta%ws c%ase contact with the brokers .
through WhQSU sda%es az?pB made, He advises the brokers about
promot%Qna%  c p&&n@,
salesmen to c

checks their re6~rds,  trave%s with t$eir :’ ’ _
k 8x3 tzheig act%vi$iea and to a&&s&, if necw- ”

gsas~alfg  ac&~ BB a. $Ba&soa ~~~w~~~ appe%%ant a n d
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by employees %oca~.ed these, A%%, o r  substantiaffy al%; o f  the .’ ‘,.
activity in connection’ with .ehe orders is performed at t h a t . .
office, The orders are f%%%ed, to the extent possible, ,from 2,;
.goods  rn~~~~a~~~~~~  in Cal%fsrn%a o r  s t o r e d  h e r e .  ’ .,

&I &Kldit%ow  0 appe%%ant  made certain sales directly “,
to California cwtomers,  px-imaspily syndicates, chains a n d *
vending companies, from its main office in New Jersey, These
sales were nolt; made through brokers and the western district
safes manager evoted  noxae of his tLme to these accountse The ’
s a l e s  were ban led by appellant's eastern division and were not
solicited in @a%ifornia or processed in the Los Angeles office.
Sales of this kind tota%ed $%96,%29, $%77,%Q4 and $258,765 for
the'%nco%le years %958, %959 and H960, respectively.

Xn 1957, appe%%ant i9icsslporated'~ockwsod Chocolate ’
co,, mco p which manufactured candy in New York, and Sweetwood.

which owned the rea%ty occupied by Rockwood. ,
ered %osses  in ~31s yeaxs  here invo%ved and Sweet-,

woods8 I%neome was very minor, ,. :
.

Appe3Lfant  fbbxl 63 franchise tax 3xturn for i957, ‘,
ree-factor formu%a to compu%e its Cafifarnia  income. :
‘Ha a~txUx1tea3 no sales ts Ca%ifornia,  F o r  t h e  y e a r s .
gh .H960, its retiwns  were filed on a separate account- :

ing basis,

Respondent determined that appe%%ant'was conducting '-,,, I
a unitary business by i%$se%E in '%957 and with its subsidiaries .
thereafter. To ascertain the Ca%&fsrnia net income, respondent
applied the usua% three-factor a%%oeation  formufa of property,
payr0l.l and sales, Book values of psoperty  were used in the
property factor, For. purposes of the payro%% factor, respondent
considered as Cafifssenia payrs%% the wages of emp%oyees working ,
here p%us a portidn of -Zdae sa%ad.es of executives representing
time spent in Ca%iforaia, As app%%ed by respondent, the sale+
factor ref%ected  as Ca%ifonia sa%es a%% sa%es which were made
$0 sustoaw?E9l  %ocatsd %-&sre, Since this appea% was fifed, re-'; ‘:
spowdent Baas conceded chat' the operations of the subsKdiaries _
were a axX of the uniltary business in f957, ? t

Appe%%anA:'s  first con$ewti& is Chat separate ac:ount-.  ‘.?
ing ehoufd be -wed to dees%=m%ne ehe i n c o m e tributable  t o ...'

W88-d dxxagh z&z agrees tzihaae i?Ae sixhess was unitary'
.,Xt aqpe8 t%at ~~~.~~~~~~~~g~  of gzofit  ,on sales,.
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in California
by respondent
argument that

is lower than elsewhere *and' that the formula used,
thus produces distortions, This is the same
was answered in John Deere Plow Co. v. Franchise ’
Ca%, 26 2f4, 224 [238 P,2d 569J, appeal dismissed,

~rQ~~~et~ of using a formula
. . i ,.\I/I.; ,:

,. .'I'. t.,' ; . . ;' .-:; 0 0 0': ., j ; does not require
, :a, ~priately emp%oyed be..,,' : :: : ., .
‘, taxing state as they

where the court said that the I’:”
.

‘, ‘r,: (.
’ ‘,

that ehe factors appro- ', ". ._
eqlaaffy productive in the ‘.
are for the business as a ..’ ,,.’ ‘,

;. \
,.’ >
t . . .: ‘. .‘ whole, Varying conditions in the different I’.:“:’

states wherein-the integrated parts of the Y'- "'1'. .“.
whole business function must be expected to ’ .’ ‘L’ :...
cause individual deviation from the national * ,.
average of the factors employed in the formula *
equation, and yet the mutual dependency of the
interrelated activities in furtherance of the ., .'
entire business sustains the apportionment '- ~
process0

The California Supreme Court has recently reaffirmed its :‘:
position that the formula'method, rather than separate account- ..:
ing, must be employed to allocate the income of a unitary
business0 (Superior Cl.1 Co, vB Franchise Tax Board,* 60-Cal.

[I34 Cal, Rptro 545, 386 Pc.2d 33 3; Monolulu Oil co. v.
Franchise Tax Board,* 60 Cal., 2d 634 Cal:Rptr, 552, 386
P.2d 401.)

2d

Next, appellant argues that if a formula is to be
used, the property factar should be eliminated, ‘.It is well
established p however B that the Franchise Tax Board has authority ,
and discretion to use any or all of the factors specified in
the controlling statute, section 25101 of the Revenue and
Taxation Code. (Pacific Fruit Express Co, v, McCo~lgan, 67 Cal.
Appo 2d 93 [.I53 P,2d 60711; El Dorado Qil Works vI McColgan,
34 Cal, 2d 73% [&I5 P,2d 4je) The fairness of using the three .,
factors of property, payrbll an sales has been declared settled. ,:

a
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Appellant's objection to the property factor is
based on a contention that a large part of the physical assets
of the business have been depreciated on .the bopks to a small ’ ,; ’

fraction of.their original cost and actual value, while the I;

assets Qf the same nature located in California are comparatively
new* Xn place of the book values used by respQndent for pur-
poses of the property factor, appellant urges the use of insured L
values for buildings and egubpmene, assessed values for land,,
and book values for inventories,

Undoubtedly, it would be most desirable to include ..
the properties at their fair market values, There is no ‘.’ .,,
assurance, however9 that this aim would be achieved by using _ ',
assessed vafuesp whbch may vary widely from state to state, .. ~
or by using insured values, which may also vary widely. As *.

o Cal, St. Bd.

Xt would be impQssib%e  to annually
ascertain the fair market value of all * .
property used by enterprises doing business
in Callbforn%a; the use of book values is a
good practical substitute for fair market
values in the fQXXIKI%a, (See Altman 258 Keesfing,
AflockLon of Encome in St,gte Taxation,' Second
Editbow, l950, ppe llbb, U.5,) .

Appellant also'claims that respondent was wrong
assigning to California for purposes of the sales factor,
of'the sales to Ca%ifornia customesxc

:

in ’
all

The authority and discretion reposed in the Franchise
Tax Board to prescribe the af%Q,catiQn  formula necessarily
carries wi%h it the authority and discretion not only to select
the factors but also to determine the composition and applica-.

f each fac$Qr, Respsndent"s regulations provide in part
thaz:

_._” P *
,. I _$. 1

._ %kae sa%es or gross receipts factor generally '.,
sha%l be apportioned in accordance with employee' y.

I sale23 ac&%vIty 0% the taxpayer w8thi.n and  w i t h -  :'.',.
out'$he l3xGx3000* ~~~rn~~~~~a~  activitiesof  an .:.‘. :..:.‘ :

. . ‘._ ,’ .:,, ‘. .,. :1.s ,’ .’
\ ., I . .__* .’ ,:

:... .,. :.’
I .; ‘. I. . . . : ‘.
:’ _’

w287-
.’ ,“. . := ,’t :‘, :_..’

_, _ ., ._ ,: :, ‘.
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, ., ’ . .*I *. ‘.., -4,.
.:.- .,., ,;‘: ;,,, ‘,‘:.;,: .- :_; ,:. ,’ ,I ,,; c .
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,
employee are given s o m e  weight in the
sales8  ~aeto~~‘, (Cal, Admin, Code, tit. 1 8 ,
regc. 2XLQf, Bubdcz ( a ) ‘. )

authorities in the fiisld. of
the safes factor is to

Aaxn~ding to recognized
income allocation, the purpose of
balance the other factors of property and payroll and to give +
recognition to the activities of the taxpayer in obtaining
customers and markets o (Final Report of the Committee on Ta%
Situs and AS.location  p S-951 Proceedings of the National Tax
Association, ppO 456, 463; 'A%tsnan 63 Meeslbng, Allocation of
I n c o m e  -in St.ate Taxat%ora_ (ad ed, 1950) p .  126 . )  As  s ta ted  b y
Aktman Q Keesfing:

’ . ::. ;
‘.
., . With this excegtion  9 [that sales  should not

be apportioned to states or countries where.. -
1. I;,.. .‘.. _,‘, . the taxpayer is engaged in neither inter nor

i ,,I’:
.,,’ ;’ intrastate activities] sales should, so far.

‘..
: as poss%bfe o be apportioned to the state where

. the markets  aze fsund~  fmm  which the  bus iness
‘.,, fs 2zeceived,  or where tA-~e  c;us$omers  a r e: _;

‘,,’ :,., ba’caeed  0 (Ope  Cd%, po 128,)

_> .‘,

With respect to the sales made to California customers
through brokers 9 appel%ant has failed to show that there was
any significant activity by its own employees outside of this
state,

,..
The distrist sales manager contacted and worked closely

with the brokers here, al% of the ox’deles received from the
brokers were processed by employees at the Los Angeles office

and, so far as we can ascertain from the record, substantially,
all of the orders were filled from goods manufactured or stored
here ., Under these circumstances, we cannot find that the
Franchise Tax Board &bused its discretion by assigning these
sales to Califotinia,

.
UntzL% this appeal was filed, respondent apparently *’

had .no information regarding the direct sales to Californtia
customers Q &x~rd%ng CO bnfom~~Lon  .subseguently presen&d
by appellant o and me. diepu~ed by respondent, these sales were
nob made through brokers but directly f?om the main office
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,: :_ division, They were X-K& so%icited in Call'fforniga  or processed
..’; .:

/ in the Los Angeles o$%ice and the western di$tric& salka
‘y . .,< .

ananagelP  devoted  ncme  of his time to thswl, Sixlce bt PppeGi-
‘..I ‘., that no significant activities in connection with theke safes

‘I:.,:
'.: ..'

!.,.' . : occurred ‘in Ca%iforwba, w e  believe t h a t  the prfncigfes followed  "i"'%.'
‘: P'._‘. ,, :':'. by respondent p as ~neorpora~ed in the previously quoted language ::.

,:.
.; ,. ‘I.. :‘. of it&i? regu$atisns  p

: .’ . ,.. ,‘.
mquire that they be coas%dered. as out of ;‘-

‘. ./ ::” .,, states sales b-n the saBes factoK, ..: ‘I .,
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i .’ ,..’ .‘, PuKsuane $0 the
.

:,  ‘::
:.

; *

, ,~.  ‘ 'the' board. In fille in thi$_, ‘, :.,,..-, :“, ..:-. ,, : .“, ,’
;. .i . ‘. I therefor  $

views expressed in %he opinion of ' ".
proceeding, and good cause appearing .,: '.':::y'

‘.. ,

BT IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant :'::'
. ..+.:’ ;., .; ~ :. ( section 25667’ of the Revenue &-~d Taxation Code a that the .:

: ~,.., : I. ,..* ,/ . . .: ..,)‘.: . .F, .. “. . , ’ ‘I actdon of the Franchise Tax Boar3  on the p r o t e s t s  o f  T h e  S w e e t s  ’ :‘-’ ‘:1.‘-
,.:.: : . . . .. . ‘_, ’ ., ., C o m p a n y  o f  .Amex%ca~  I[x2c0 9 against proposed assessments of “il..’*.

I :. : :-..: .-.J
; .. ; t:‘..: ,:, .:,: .I,‘. additional franchise tax in the amounts of $3,055.86,  $6,312.119.,:‘.~‘~-‘--

,.‘” , ,.‘ .*
. ‘. :. .,‘, ‘.“, $9 ,57”Bo 121 and $8,406,‘84  for the $mcome  years 1957 o 1958, 1959 i,‘.?:. ,’ -...‘!.‘,.. ‘...:. .; ,, .:.

. ,, r : : ~ and.gg60,'9esgect$vefg,
_*. .‘. ‘._.

be modified by adjusting the sales :I*. ‘:;’
1.;.,..;-+ . .:. ..' factor in accordance with the opitaion of the board. and by :. ;..:'.:...  ',. . I

,:
treating appell%anC and its subsidiaries as engaged in a I T: ‘:...:.:,

. . . ..~.
I.’ usinees,‘,.~ .I for the income pear i957, I* aff other ‘:-l-y::,

.,:..
:‘: . . ‘._. . the aethm of t%e Ipranchise  Tsi Board is sustain&d, “,:‘.

: ::
‘. . .

. .
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,’ ,, Equalization,
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