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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
W J, VOT RUBBER CORP,

Appear ances:

For Appel | ant: Patrick Janes Kirvy,
Attorney.at Law

For Respondent: A. Ben Jacobson,
Associ ate Tax Counsel

OP1 NI ON

Thi s aPpeaI i s made pursuant to section 25667 of the
Revenue and Taxation Code fromthe action of the Franchise Tax
Board on the protest of W  J, Voit Rubber Corp. a([;]al nst a
proposed assessnent of additional franchise tax In The amount

of $7,463.21 for the taxable year 1957,

Appel lant, a California corporation, is a manufacturer
of rubber' products. For many years it operated a plant at
Danville, Illinois, as part "of its unitary business.

Sept enber 26 '1856’ appel l ant contracted’to sell the Danville
operation to Ridbo Laboratories, Inc., an outside party. The
particular itens to be sold were Inventories, customers®
accounts receivable, nachinery and shop equi pment, a |easehold
interest In the Danville premses and a patent application and
|icense agreement relating to the manufacture of rubber hose.

The contract specified a closing date of October 31,

1256, with the plant to be shut down for three_days prior
thereto for the purpose of taking inventory. 'The contract
was modified by a letter dated Cctober 17, 1956, advancing the

date of closing to Cctober 29,1956,aMonday, and setting the

taking of inventory for the three days immediatel dprecedlng.

A second nodification, dated QOctober 19,1956, provi ded that

al | business transacted ‘on October 29,30 and 31 and before

- the closing shall be at the expense of Ridbo." The plant was

shut down CCt ober 26, 27 and ,>2c§, 1956, the. enpl oyees of voit:
Wer e discharged as of Qctober 27, 1956, the inventory was
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conpl eted October 28,1956, and the closing took place on

Cct ober 29, 1956,

Respondent's regul ations provide that "Inconme from
roperty, which is not a part of or connected with the unitary
usi ness, is excluded fromthe income of the unitary business

which is allocated by formula." (Cal, Admin. Code, tit. 18,
reg. 25101, subd. (d¥(1%, forrrerl¥ reg. 24301, subd. (c)(1).)
By “inplication, then, the income Tromall propert%/ which is a
part of or connected with the unitary business is fo be
Included in unitary incone..:

Consistent with this regul ation, we have previously
hel d that income froman abnormal |iquidation of inventories

(f ealu of Wesson O'll 5and Snowolriftu Sal es CO|'\’/ab elz’ St. Bd,

0 - : ) gAEE 1 of -
M_Seller 'Co., cal’ "&. Bd of Equal ., Aug. 22, 19467, Zido
Trom patents (Appeal of Internati'onal Business machines Corps,
Cal, St. Bd. of Equarl, , Was_includible I N

| . ; : 195 . .
unitary income. W have al so h,el'd that capital gain fromthe
sale of aircraft (American Airlines, Inc., Cal. St. Bd. of

Equal ., Dec. 18, 1952) and tromtne sale of ships appeal %
Aﬂerllcan Presi déntgsLl nes, Ltd., Cal. St. Bd. oprq~ﬂ§’j7-}£% 5,
T906I) constituted income of the unitary business SU%] ect to

al | ocation.

_ The underlying principle inthese cases is that any

i ncone from assets which are Integral parts of the unitary
business is unitary income. |t is appropriate that all returns
from property which is devel oped or acquired and maintai ned
through the resources of and in furtherance of the business
should be attributed to the business as a whole. And, with
particular reference to assets which have been depreciated or
anortized in reduction of the unitary income, it Is appropriate
that gains upon the sale of those assets should be added to the

unitary 1ncome.

It is readily apparent fromthe description of the
assets'sol d by appellant” that they were integral parts 'of the
unitary business, at |east beforée the plant was shut down.

Appel | ant contends that the three day shut-down of
the plant imediately preceding the closing date constituted
a.Ww thdrawal of the plant fromits unltar%. busi ness, and that
the purchase price, therefore, was not subject to allocation

as part of unitary income.

Dec.

A legal ruling published by respondent, FFB IR 143,
5, 1958, provi des that:
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|dle property of a unitary business
may not be i1ncluded in the,Pro erty factor
of ' the allocation formula it the property
is not available for use In the unitary
busi ness during the period of idleness
and the maintenance of such idle property
may not be deducted fromunitary incone,

It is appellant's argunent that, as the Danville, Illinagis,
plant was closed for three days, this rulln? by extension of
its reasoning, requires that the gain fromthe sale be treated

as non-unitary incone.
The cited ruling, however, has no rational application

to the case at hand. The contract of sale was negotiated and
signed while the plant was admttedly still a unitary asset.
Thé shutting down of the plant was, according t O the letter Of
modi fication dated Cctober 17, 1956, "Toaccommodate a closing
of the sale agreenent," and to enabl’.e the parties "to conplete
the taking of the physical inventories." It was nerely a

matter of “sinplifyi nP the mechanics of a sale which had been
agreed upon previously.

- The nodification of Cctober 19, 1956, provi di ng that
"Al'l business transacted on October 29, 30 and 31 and before
the closing shall be at the expense of Ridbo," I'S enphas]zed
by appellant, No reasonable interpretation of this provision,
however, could alter the clear inport that the plant was shut

down to facilitate the sale.

The closing of the sale was not an isolated event
that took Pl ace after the closing of the plant, |[It, the dis«
char?! ng of the enployees, the inventory-taking, and the
shutfing-down were all parts of one transaction that was
deci ded uponin the course of, and for the benefit of, an
adm ttedly unitary business. Accordi n?ly, we find that the
assets of the Danvflle, Illinois, plant remained integral
assets of appellant's unitary business until the sale and
that the gain fromthe sale was part of appellant's unitary

| NCONE,

_ _Appellant's further contention regarding the
constitutionality of taxing this transaction is unfounded.
Hans Rees! Sons, ‘Inc. v, North Carolina, 283 US., 123 {75 L. Ed.
879], cited by appelTant, concerned the method of p,roh)erly
allocating income, It did not deny the state the right to
all ocate T1ncone determned to be unitary, Appellant has
not contested respondent's method of allocation, but rather
contests the inclusion of the proceeds of the sale In alloc=.-
abl eincone. As the income is unitary income, and appel | ant
Lis not shown by clear and cogent evidence that extraterritorial
val ues are being taxed, respondent's aetion must be upheld.
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(Butler Bros. v. McColgan,315 U. S." 501 (86 L., Ed. 9.l
Edison_Calrifornia Sfores, Inc. v. McColgan, 30 Cal. 2¢-ﬂ72
[183 P.2d 16].) ‘ | )

—— e o= ames  com

Pursuant to'the views expressed in the opinion of
tRe bfoard on file in this proceeding, and good cause appearing
t heref or,

- I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of W J. Voit
Rubber Corp. against a proposed assessnment of additional
franchise tax In the amount of §$7,463.21 for the taxable -
year 1957, be and the sane is hereby sustai ned, .

Done at Sacramente , JLalifornia, this 12th day
of ' . May , 1964, by the state Board of Equalization.

- (/DW /J"\fﬂa/&ﬁ , Chai rr
Lt ) Fopucdl . Verber
A e 7—7/&[@ ., Menber’
..... /){,//,/ ~, Menber’
] / / | ", Menmber

e
Attest: _ ensadi , Seeretary
XJ . . 4
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