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‘ BEFORE T:E STATE BUARL OF EQUALIZATIUN
CF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
DOUGLAS A. AND ROSEMARIE MACM LLAN)

Appear ances:

For Appellants: Nathan Bessin, Certified Public Accountant

For Respondent: Burl D. Lack Chief Counsel;
Crawford H Thomas, Associate Tax Counse

OP1 N1 ON

This appeal is made pursuant to Section 18594 of the Revenue
and Taxation Code fromthe action of the Franchise Tax Board on
the protest of Louglas A, and Rosemarie Macml|an a%alnst proposed
assessnents of additional personal income tax in the anounts of
$728.48, $887.72, 1-15167.88 and $301.35 for the years 1951, 1952,

‘ 1953 and 1954, respectively.

_ Douglas A Macmillan is involved here prinarily because he
filed jornt returns with his wife, Rosenarie; hereaiter, the
term "Appellant™ W ll refer to Ms. Macnmllan, only.

During the years in question, Appellant had an interest in
certain Property whi ch had been distributed in 1942 fromthe
estate of her late husband, Al exander B. Macheth. The distribu-
tion order of the superior court stated:

To said Rosemarie Macbeth, to have and hold, |ease,
sell; assign, convey, nortgage, pledge, encunber
occupy, Use and enjoy the whole or any part thereof
for and during the term of her natural [ife in such
manner as may in her judgment seem advisable or
desirable for her confort, maintenance or support,

or for her benefit and welfare, wthout any hindrance
on the part of any person or persons and w thout
accounting therefor or giving any bond or other
security to protect any rights of those in renainder
i ncluding the power to dispose of or consume the
whol e or any part of said property for the aforesaid

Purposes and excluding only the power of disposition
hereof by WIIl or by Gft.

This order was substantially the same as the provisions of the
decedent's will, except that after releasing Appellant from the
duty of posting a bond, the will stated: "... wholly confiding
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in nmy said beloved wife and believing that she will have due
regard for the rights of such renaindermen and wil] not allow the
property to go to waste.” The will further provided that upon
Appel lant's death the renainin ?roperty was to pass, in trust,

to certain of M. Mcheth's relatives.

During the years on appeal, capital gains were derived from
transactions involving the property left by M. Macbeth, The
Franchi se Tax Board determned that these gains Fhould h?ve been
reported on Appellant's individual returns.” [Inclusion of these
addi tional anmounts in Appellant's gross income resulted in the
di sal | owance of $445.41 deducted for nedical expenses paid in
1951, since nedical deductions were [imted to the anount by
whi ch such expenses exceeded five percent of the taxpayer's
adj usted gross incone. (Rev. & Tax. Code, § 17319.3.)

At the outset, we are quided by the broad principles laid
down in Corliss v, Bowers, 281 U.S. 376 [74 L. Ld. 916], and

Burnet v. Weils, 289 U. 5. 670 (77 L. Ed. 1439]. In the forner,
the court said:

But taxation is not so much concerned with the
refinenents of title as it is with actual conmand
over the property taxed ~ the actual benefit for
which the tax is paid. (Corl iss.v. Bowers, supra
at p. 378.)

The court in Burnet v. WlIs, supra at page 678, stated:

Liability does not have to rest upon the en*pynent_by
the taxpayer of all the privileges and benefits enjoyed
2% the most favored owner at a given tine or place...
vernment in casting about for proper subjects of _
taxation is not confined br the traditional classifaction
of interests or estates. t may tax not only ownership,
but anK_rlght or privilege that is a constituent of
ownership.... Liability may rest upon the enjoynent
by the taxpayer of privileges and benefits so sub-
stantial and inportant as to nmake it reasonable and
just to deal with himas if he were the owner, and to
tax himon that basis.

The interest Al exander B. IMacbeth created in his wll for,
the benefit of his wife, Rosemarie, is regarded under California
law as a life estate with power to consune. (Colburn v,
Burlingame, 190 Cal. 697 %21h P. 2267; Hard¥ v, Mayhew, 158 Cal .

95 7110 P. 113].) Subject to the |life tenant's power to consune,
capital gains accrue to principal and belong to the remainderman.
vil Code, § 730.05, derived from Stats. 1941, ch. &98, p.
476.) Thus, we nust deci de whether, because of the life tenant's

power to consume the capital gains which would otherw se accrue
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to the remainderman, she should be taxed as the owner of such
gai ns.

Mal | i nckrodt V. Nunan, 146 F. 2d 1, cert. denied, 324 U.S.
871 [89 L. Ed. 1426] hel'd that where the beneficiary of a trust
was entitled to all of the incone therefrommupon his [the
beneficiary's] request, » the beneficiary was taxable as the owner
of all the trust income although it had actually not been dis-
tributed to him Recognizing that he did not hold all of the
I nci dents of ownership, the court concluded that the beneficiary
hel d sufficient benefits to require this result. Qher courts
have reached simlar results where it was found that the bene-
ficiary or life tenant effectively had "unfettered command" over
income.” (Smith v. United_States .265 F. 2d 834; Spies v. United
States, 84 F . Supp. /bY, aff'd, 180 F. 2d 336.) FolTow ng the
sane theory, the court in Hrschmann v. United States 2027 F.
Supp. 722, afftd, 309 F. 2d 104, held a Iife tenanl taxable on
capital gains realized fromthe-sale of portions of the principa
of the life estate, where it was found that she was "given
unfettered ﬁomer to spend the entire corpus for her own benefit;
«.." (Hrschmann v. United States, supra at p. 723.)

On the other hand, where it has been found that the instru.
ment in question created a clear, enforceable standard which
placed effective limts on the power to use or consune, the
courts have refused to treat the beneficiary or life tenant as
the owner of the inconme or property subject to such a power
(United States v. Te Bonchanps, 278 F. 2d 127 ' *needs, maintenance,
and coufort™]; FUNK V. Comm SStoner, 185 F. 2d 127 ([ 'needs"]:
Security First National Bank v. United States, 181 F. Supp.

L "support, confort,, heslth and service"]; omither. V. U

108 F. Supp. 772, afftd, 205 F. 2d 518,f“support;ma|ntenance,
confort and enjoyment"].) Typically, words such as "needs,"

i coufort,” "support,' and ' (maintenance" have been held to [init
the power to consunme to expenditures that woul d be necessary to
mai ntain the beneficiary's accustoned station in life. (Funk v.
Conm ssioner, supra; Smither V. United States, supra.) -

ApPeIIant argues that the power to consune granted to her is
substantially the same as the powers granted the life tenants in
United States v. De Bonchanps, supra, 278 F. 2d 127, and that she,
AppelTant, my only consume corpus for the purpose of maintaining
her station inlifé. The life tenants in De Bonchanps, who had
the power to consume for their "needs, mai ( d comfort!
were found sufficiently restricted to prevent their taxation as
owners.  Appellant's power goes fer beyond this. Her right to
consune or dispose of the property is'limted by the words "for
her confort, maintenance or support, or for her benefit and _
welfare.” (Enphasis added.) cannol ignore the words ~benefit
and welfare" or assume that they are nmerely cumul ative and add
nothing to the intended neaning. (Prob. de, § 102.)
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A power to consune property for one's "benefit" i S broader
than one for fisupport Or maintenance" and has been said to
i ncl ude whatever may pronote the doneets personal prosperity and
happi ness without limtation except that the power be exercised
in good faith. That is, the donee nust exercise the power for
his own personal benefit and not to preserve the property for
others, which woul d thereby change the beneficiaries fromthe
remai nder men chosen by the testator to those of the donee's
sel ection.  (Colburn v. Burlinganme, supra, 190 Cal. 697 [214 P,
226]; King v. Hawley, I13 Cal. App. 2d 534 [248 P. 2d 4911; see
al so_Re Robinson, I0I Vt. 464 [1u%)A. 4573, hol ding that under
"benefit” a T1Te tenant would not be restricted to his present
scale of living nor need he first use up his own resources.)

Col burn v. Burlingane, supra, illustrates the type of
expenditure which falTs wthin the broad scope of the term
"benefit." In that case the |ife tenant mas(?lven the right to
use ﬂroperty_"in_such manner as may in her judgment seem 'best
for her own individual benefit and support." The life tenant
used the property to support herself and her second husband who
had given up his eqfloynent shortly after their marriage. Wile
the court recognized that there could be sone expenditures that
woul d be too renpte'to the life tenant's benefit to be allowed,
it said, at page 704:

The defendant [life tenant), it aBpears, has remarried,
and for a time lived with her husband in Chicago.
Having anple means ... the not unnatural desire arijses
in her to renove to California, or at least live there
during a part of the year. Should she |eave her hushand
toiling and moiling in Chicago? . . . [IIf in her opinion
her |ife is nmade pleasanter or nmore to her liking by the
freedom of her husband from the irksome demands of =
busi ness we perceive no reason why, under the wde dis-
cretion she enjoys as to what expenditures are for her
benefit, the expense of their comon life may not be

i ncluded under this head.

In addition, the will gave Appellant the power to consunme
"for the aforesaid purposes [confort, maintenance, support,
benefit and welfareg and excluding only the power of disposition
thereof by WIIl or by Gift." (Emphasis added.) The clear import
of the Taffer phrase is that M. Mcbeth intended to grant to
Appel l'ant the right to dispose of the estate for her “benefit" in
Its broadest possible sense, limted only in that she could not
wll or give it away. The Iangua?e relieving her from hindrance
fromany person, from accounting for the property, or from giving
sefur€ty to protect the remaindér, is additional proof of such
intent.

Wi | e she does not have conplete ownership, we think that
the broad power to consume granted to Appellant effectively gives
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her unlimted enjoynent of the estate Property, exclusive of the
right to give or will it away, As stated at the outset, taxation
is nmore concerned with actual benefits than with refinements of .
title. (Corliss v. Bowers, supra, 281 U.S. 376 C74L. Ed. 9161.)
In view of her substantial interest in the property and the

capi tal gains which accrue thereto, we conclude that it is
reasonable and just to deal with Appellant as if she were the
owner thereof.

Inview of the above hol ding, Respondent's action in dis-
allowing certain of Appellant's nedical expenses was al so correct.

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

I T 1S HEREBY ORDERED, ADJUDGED :iD DECREED, pursuant to
Section 185950f the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Douglas A and
Rosemari e lMacmillan agai nst proposed assessments of additional
personal incone tax in the anounts of $728.48, $887.72, $167.88

and $301.35 for the years 1951, 1952, 1953 and 1954, respectively,
be and the same is hereby sustained,

Done at Sacranmento, California, this 5th day of November,
1963, by the State Board of Equalization.

John W. Lynch , Chairman
Geo. R. Reilly , Menber
Paul R. Leake , Menmber
Ri chard Nevins , Menber

, Menmber

ATTEST: H_F. Freeman , Secretary
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