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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeals of ;

HELEN C. DUNHAM and ESTATE OF

SAM B. DUNHAM DECEASED, W LLI AM M
DUNEAK AND BERRY C. DUNHAM SURVI NG )
JUINT EXECUTORS )

Appear ances:
For Appellants: WIliam T. Huston, Attorney at Law

For Respondent: Crawford H Thomas, Associate Tax Counse

OPI NI ON

These_appeal s are nade pursuant to Section 18594 of the
Revenue and Taxation Code fromthe action of the Franchise Tax
Board on protests against proposed assessments of additional
Personal I ncone tax for the year 1954 against Helen C. Dunhamin

he amount of $1,322.75 and agai nst Hal M. Dunham WI|iam M.
Dunham and Berry C. Dunham -executors of the Estate of SamB.
Dunham Deceased, in the anount of $1,055.75.

For some time prior to April 1, 1953, Sam B. Dunham hel d
a contract giving himthe exclusive right to sell food and drink
at the Del Mar race track. On or before April 1, 1953, he trans-
ferred the contract to a partnership composed of hinself as a
eneral partner and Hal M Dunham WIliam M Dunham and Berry c.
nham as limted partners. The partnership adopted a fisca
year endlnﬂ March 31.  Sam Dunham and his w fe, | en C. Dunham
reported their inconme on a cal endar year basis.

~ On Cctober 5, 1954, Sam Dunham died and Hal M Dunham
WIlliam M Dunham and Berry C. Dunham becane the executors of his
estate. = A separate return was filed on the decedent's behal f for
the period from January 1, 1954, to Cctober 5, 1954, and his
w dow, Helen C. Dunham filed a separate return for the cal endar

year 1954,

The Federal income tax authorities conducted an audit of
the decedent's final return. The results of the audit, insofar
as they relate to the issues in these appeals, were that (1)
certain $30,000 annual payments by the partnership to Sam Dunham
were treated as distributive shares of partnership incone rather
than as capital gains on a Purported sale of the Del Mar contract
to the partnership and (2) the partnership was treated as
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Appeal s of Helen C. Lunham et al,

termnated on the date of the decedent's death, requiring the
inclusion in the decedent's final return of his share of the
partnership income for the period April 1, 1954, to Cctober 5,
1954, as well as his share of the partnership income for the
partnership's fiscal year ended March 31, 1954. The Federa

matter was ultimately settled by a stipulation under which the
$30,000 payments were regarded as ordinary income but the partner-
ship was not considered as termnated on the date of the
decedent's deat h.

Based upon the Federal audit, Respondent in 1958 issued
the notices of proposed assessnents which are in dispute. Unlike
the provisions of the stipulation, Respondent treated the partner-
ship as termnated at the date of _the decedent's death for
Cal i fornia income tax purposes. The notices were addressed to
Hel en C. Dunham proposing to tax her on her conmmunity share of
the incone, and "Hal M. Dunham WIliiam M Dunham and Berry C.
Dunham Co-executors of the Estate of Sam B. Dunham." The
executprslggg been discharged fromtheir duties by a superior
court in :

The three questions to be decided in these appeals are
(1) Was the transfer of the Del Mar contract to the partnership
a sale or a contribution of assets? (2) Was the decedent's share
of the partnership income for the period April 1, 1954, to
Cctober 5, 1954, includible in his return for the period
January 1, 1954, to Qctober 5, 19547 (3) Are the executors sub-
ject to litability for any taxes which are due?

(1) Wth respect to the first issue, Appellants allege
that decedent sold the Del Mar contract to the partnership for
$510,000, to be paid in $30,000 annual installnents over the
[ife of the contract, and that the paynents should therefore
be treated as capital gains.

~ Respondent's finding that the contract was the decedent's
contribution to the newy formed partnership is prim facie
correct and Appellants have the burden of showing that it was
erroneous. (Cal.  Admin. Code, Tit. 18, § 5036; _Todd v. McColgan,
89 Cal. App. 2d 509 [201 P. 2d 414]; Appeal of N cholas H.
Qoritsch, |. St, Bd. of Equal., Feb. 17, 1959, 2 CCH Cal. Tax
Cas. Par. 201-252, 3 P-H State & Local Tax Serv. Cal. Par, 58154.)
Aﬁpellants have not presented a copy of any agreement under which
the Del Mar contract was transferred to the partnership, a coPy
of the articles of partnership or testimony by any of the partners
as to the nature of the transter. Upen thée record before us, we
cannot find that the amounts received by or on behalf of the
decedent were paynents made pursuant to a sale of the Del Mar
contract. W nuSt uphold the position of Respondent on this
poi nt .
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(2) On the second issue, Appellants argue that none of the
partnership income for the period comencing April 1, 1954, was
taxabl e until Mrch 31, 1955, the end of the partnership's fiscal
year.

Under the laws of California relating to partnerships

generally, a partnership is considered dissolved b% the death of

a partner and, in the absence of an agreenent to the contrary,
each partner is entitled to an account of his interest at that
tine.  (Corp. Code, §1s5031, 15043; Harvey v. Harvey, 90 Cal. App.
2d 549, 554 [203 P. 2d 1121@)_Sect|ons 18301 et seq. of the
Revenue and Taxation Code, which provided for the taxation O
Partnershlp income during the period in question, did not set

orth express rules covering the death of a partner. Interpreting
substantially identical provisions of the Internal Revenue Code

of 1939, however, the United States Suprenme Court has held that
upon the death of a partner, his share of the income earned up
to that tinme is includible in his return for the period endin
with his death. Guaranty Trust Co. v. Comm ssioner, 303 U. S,
,493 [82 L. Ed. 97 '71.% There was a divergence Of opinion in the
Federal courts as to the effect of a provision in the partnership
agreenment calling for continuation after the death of a partner
but there was no such provision in the case before us,

Section 706(c) of the Internal Revenue Code of 1954 altered
the rule so that the partnersh|% did not termnate for tax pur-
Poses upon a partner's death. his change was effective for

axabl e gears begi nning after December 31, 1953 and ending after
August 16, 1954, the date the act was passed. 1954 Int. Rev.
Code, § 7851(a)(1)(4).) The stipulation which Appellants _
entered into with the Federal authorities was thus consistent with
the Federal statute. A conparable statute, Section 17863, was
added to the California Revenue and Taxation Code in 1955. Since
this anendnent was apgllcable only to taxable years beginning on
or after January 1, 1955, it has no effect on the instant matter.

The Del HMar track season was conpleted by the time of the
decedent's death, and it thus appears that all or nost of the
partnership income for the fiscal ¥ear April 1, 1954, to March 31
1955, was earned before the date of his death. Appellants, in
any event, have not established that Respondent included an
excessive amount of the partnership incone in the decedent's fina
return.

~(3) Appellants Wlliam M Dunham and Berry C. Dunham the
surV|V|n?.executors of the decedent's estate, contend that they
are not liable for the decedent's taxes because they were dis-
charged fromtheir duties by a superior court before the notice
of proposed assessnent against them was issued. Respondent
contends that they are personally liable under Section 19265 of
the Revenue and Taxation Code.
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The considerations thus raised merelfassed upon by us in
Appeal s of Margaret P, Werner and Estate of Max C. Werner,
Deceased, (al. St. Bd. of Equal., April 2o, 1962, CCH Cal. Tax
Rep. Par. 201.917; 3 P-H State & Local Tax Serv. Cal. Par. 58233.
W there stated that:

... The fact that the proposed assessnent was issued
after the estate was distributed and the admnistratrix
was di scharged does not conpel a conclusion that the
proposed assessnent was void, at least in the absence
of a show ng that Respondent was pro er%y notified of
the discharge. (Rev. & Tax, Code, § 19261; Sanborn v.
Helvering, 108 F. 2d 311; Tool ey v. Conm ssiodner, IZT

F. 2d 350.)

Respondent argues that, pursuant to Section 19265 of

the Revenue and Taxation Code, Margaret Werner is

Personally subject to any tax liabrlity resulting
romthe 1951 assessment "agai nst the EState of Max

Werner.  Section 19265 provi des that any fIdUCIa[%

who pays any claim against an estate or who distributes

the assets of an estate before he pays the personal
;nc%ﬁ$ Hax I nposed on the estate is personally liable
or the tax,

In so far as is relevant to the problem at hand,
Section 19265 is identical to Section 3467 of the
Revised Statutes of the United States (31 U S. C

§ 192). It has been established bY.thE Tax Court
that the question of the personal Tiability of a
fiduciary may not be considered in a proceeding based
upon a notice of deficiency directed to the estate
or to the fiduciary in his representative caPaC|ty
and not in his personal capacity. (Estate of L. E.
McKnight, 8 T.C. 871; Estate of Tliesagdre waddings
Tarver, 26 T. c. 490, 498, arff'd 255 F. 24 913.)

_ Since the proposed assessnent in question was issued
agai nst the executors in their representative capacity, as _
"Co-executors Of the Estate of Sam B. Dunham" the isSue of their
personal liability is not properly before us. The assessment
against themin their representative capacity, however, is valid,
since there is no showing that Respondent was properly notified
of their discharge.
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ORDER

Pursuant to the views expressed in the opinion of the
fBoard on file in this proceeding, and good cause appearing there-
or,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on protests against proposed assess-
ments of additional personal income tax for the year 1954 agai nst
Hel en C. Dunhamin the amount of $1,322.75 and agai nst Hal
Dunham W Illiam M Dunham and Berry C. Dunham -executors of
the Estate of Sam B. Dunham Deceased, in the anount of $1,055.75,
be and the sane is hereby sustained.

Done at Sacramento, California. this 1st day of Cctober,
1963, by the State Board of Equaiization.

John W _Lynch , Chairmn
Geo. R. Reilly , Member
Paul R. Leake , Member
Ri chard Nevins , Menber

, Menber

ATTEST: H_F. Freeman , Secretary
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