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OP1 NI ON

This appeal is made pursuant to Section 19059 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the clains of Herbert F. Pritzlaff for refund of
personal incone tax in the anounts of $1,176.93, $2,104.52,
$1,680.21, $484.44, $2,129.75, $1,755.84, $2,220.67, $1,015.93,
%l 999.17, $1,511.84 and $1,770.31 for the years 1947 t hr ough

957, “respectively. Respondent” failed to act on these clains
for a period in éexcess of six months after the clains _were
filed. ~ Pursuant to Section 19058 of the Revenue and Taxation
Code Appellant thereby considered the clainms disallowed and
appealed to this Board.

The only issue raised by Appellant in this aggeal_is
whether he was a California resident from 1947 to 1957, inclu-
Si ve.

In Cctober 1946 Appellant, then a Florida resident,
came to California and remained here through February 1947,
purchasing land at Pal m Lesert With the intention of build ng
a house there. Because of a sinus condition he wished to live
inadry climte at |east a portion of the year.

_ He spent five nonths of 1947 in Florida during-which
time he sold his Florida home. Three nonths were spent other
than in California or Florida. [In November 1947 he returned
here, remaining until the end of March 1948. He constructed a
$90, 000 house in Palm Gesert at this time, and opened a
California checking account.

From April through Septenber 1948 APpeIIant traveled in
pl aces other than California or Florida. n Cctober 1948 he
returned to California, noving into the new house.

_ In January 1949 the house was destroyed by fire. Early
in 1949 Appellant was stricken with pneunonia and confined in a
#osp|tal. After recovery in My he started rebuilding the

ouse.
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te left California June 15, 1949, for Detroit, M chigan,
purchased a car and thereafter drove to Scarsdale, New York,
where a Mss Ryan, a California resident, was visiting.
pel l ant had net Mss Ryan in California previously. In
Sept ember 1949 they were married in Scarsdale. In Cctober they
returned to California and noved into a cottage while the Palm
Desert house was being rebuilt.

About June 1950 Appellant and his wife took a trip to
t he east coast, Canada and Europe but did not visit Florida.
They re¢turned to California in October 1950 and then nmoved into
their rebuilt house, remaining until the summer of 1951 when
they left for a rented cottage at |ake Tahoe, Nevada.

~Until the sunmer of 1951, A%pellant.naintained_his
principal bank account in Florida, filed his federal incone tax
returns there and paid intangible assets taxes to a Florida
county. During his initial stay in Nevada he transferred his
rincipal bank account to Nevada, executed a wll declaring
InselT a Nevada resident, obtained a Nevada driver's |icense,
became a Nevada registered voter, and started filing his
federal income tax returns in Reno, Nevada. He registered his
autonobi l es and joined a Prospectors Club in Nevada.

The Pritzlaffs returned to their California house in
Septenber 1951 and stayed until June or July 1952 when they
again moved to the rented cottage in Nevada, remaining there
until Septenber or COctober 1952. They returned to their Palm
Desert house no |ater than Cctober 15, 1952. Appellant spent
the rest of the year in California except for a few days In
Nevada While voting.

During the period of January through March 1953 Appel -
lant and his wife travel ed extensively in lexico, Florida and
the West Indies. They stayed in Southern California from
March 30 until July when they made another extended trip out-
side California and Kevada, returning to their Pal m Desert
house Novenber 19, 1953, and renmaining there until narita
difficulties resulted iN a separation in late 1653 or early

1954,

_ During 1954 Appellant, while in California, resided
either at hotels or a country club and also spent sone time in
a Los Angeles hospital. He left California for Nevada on only
three occasions in 1954, He was in Nevada a day or two in June
and nine days in July obta|n|n? a divorce, and five days in
November When he voted. Appellant obtained his Nevada divorce

July 15, 1954,
During 1954 Ms. Pritzlaff filed separate maintenance

actions in the California courts. Ms. Pritzlaff contested the
validity of the Nevada divorce but in 1958 a California court
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found the Nevada decree vaiid and found that Appellant was a
resi dent of Nevada,

o Appellant spent the entire year 1955 in California
residingat various hotels and coun r{ clubs, including
approxi mately 158 days at Brockway, Lake Tahoe, California.

I'n 1956 Appellant was in California for over nine nonths
of the year, and the balance in Nevada. In 1957 Appel | ant
spent over half the year in California, being out of this state
on only two occasions, 65 days in Florida including a period of
hospitalization and fromiarch 25 through August 27 in Kevada
staying in hotels and notels.

_ At all of the times nentioned herein, Apnellant was
retired from business and his inconme consisted primarily of
di vi dends on stock.

_ Below is a table show ng the nunber of days spent in
California, in the state of clained residence, and el sewhere
during the years 1946 through 1957:

State of
_ _ cl ai med
Year California Resi dence El sewher e
1946 92 181 92
1947 120 153 92
1948 183 0 183
1949 258 0 107
1950 228 0 137
1951 258 107 0
1952 226 140 0
1953 136 0 229
1954 349 16 0
1955 365 0 0
1956 282 8L 0
1957 202 98 65

_ pel | ant contends that he was a resident of Florida
until July 1951 and that he then became a resident of Nevada.

- Section 17014 (fornerly 17013) of the Revenue and
Taxation Code provides:

"Resident" incl udes: (a% Every individual who
Is in this State for other than a tenporary
or transitory purpose ... Any individual who
Is a resident of this State continues to be a
{ﬁSIgfn% even though tenporarily absent from

e State.

_ Regul ation 17014-17016(b) (formerly 17013-17015(b)),
Title 18 of the California Admnistrative Code provides that
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whet her the purpose for which an individual is in this state
will be considered transitory in character depends to a large
ext ent qun the facts and circunstances of each particular
case. The underlying theory, according to the regulation, is
that the state with which a person has the closest connection
during the taxable year is the state of his residence. The
regulation also provides that if an incividual isS in this

state to inprove his health and his illness is such as to re-
quire a relatively long or indefinite period to recuperate, or
he hasretired from business and noved to California with no
definite intention of leaving shortly thereafter, he is in this
state for other than tenporary or transitory purposes. In the
regulstion this is contrasted with being here for a brief rest
or vacation, or to conplete a particular contract or transactio:
requiring presence in this state for a short period.

For the years prior to 1947, it is undisputed that
Appellant was a resident of Florida. In 1947, he retained his
house in Florida for at least a part of the year, had not yet
constructed a house in California and spent nore tine in
Florida than in this state. In our opinion, Afgellant did not
establish hinself as a California resident in 1947.

Facts disclosed with respect to subsequent years, such
as the time spent in California, the type of abode in this
state conpared with the nethod of living el sewhere, the use of
California as the focal, or starting and ending, point on trips
to other places, the need to stay in California for a con-
siderabl e period because of physical condition, are all evidenc
of California residency.

The above table indicates that tine spent in California
after 1947 was nmore than five times as nuch as was spent in the
state of clainmed residence. No tine at all was spent in
Florida during the period 1948 to 1951, a period In which
ApBeIIant claims to have been a Florida resident. The above
table al so shows no tinme spent, or only nomnal tine spent, in
Nevada from 1953 to 1955, inclusive. I'n" 1951, 1952, 1956 and
1957 consi derably nore time was spent in California than in
levada.

as to the type of abode, the only hone owned after 1947
was the California home. It was rebuilt after the fire. Only
marital difficulties caused its lack of use starting in 195.
In 1951 and 195% Appel | ant rented a cottage in Nevada. There-
after, Nevada tine was spent in a hotel or notel.

Appel 'ant contends that his presence in California was
temporary O transitory, first for health reasons and subse-
quently for the purpose of resolving litigation. ApPellant
contends that from 1947 to JUIY 1951 there was an intent to

y

return to Florida and after Ju 1951 an intent that Nevada
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shoul d be his residence. However, the sinus condition
apparently required long California stays and the litigation
required presence in this state for nore than a brief period.

Furthermore, assum _nlg W thout deciding that California
was never Appellant 's domcile, where a series of unconnected
occurrences makes it necessary to stay in this state |onger

t han oricinally anticipated this may result in a closer connec-
tion with California than with the domciliary state. ggggeal
of Katherine Strickler Hi Il , Cal. St. Bd. of Equal., Sept. ,
1958 . Tax Cas. Par. 200.935, 3 P-H State & Local Tax
cerv. Cal. Par. 58133. Seeal'so Appeal of Maurice and Rose
kmado, Cal. St. Bd. of Equal., rif 20, 1955, 2 CCH Qal. Tax
@83. P?r. 200-340, 3 P-H State ¢ Local Tax Serv. Cal. Par.
58092.

~ Appellant cites Appeal of Cete L., Cecelia and H |l da
Sylvia Boyle, Cal. St. Bd.  of Efqual., Dec. 1%, 1958,2 CCH Cal.
Tax Cas. Par. 201-189, 3 P-H State & Local Tax Serv. Cal. Par.
58140. In that case the Boyles' average time spent in Cali-
fornia was |less than six nonths per yeéar. They spent the rest
of the year in the state of clainmed residence. Ther mai nt ai ned
substantial business and social connections in the Fatter state,
a state in which rr. Boyle had resided over 30 years prior to
the years in controversy.

The finding of the California court that Appellant was
a lievada resident and therefore that the Pevada divorce was
valid does not resolve this tax appeal. The conclusjon on the
uestion of residence is not binding in this proceeding.
Redi ker v, Rediker, 35 Cal. 2d '796 [221 P. 2d 11.) It is
enfrrely consistent, furthernore, for Appellant to be a Cali-
fornia resident for income tax purposes and a resident of
Nevada for purposes of jurisdiction of the Nevada court in a
divorce action. Jurisdiction over the marital status is in the
state of the person's domcile. (WIllianms v. Lorth Carolina,
325 U. S. 226 [89 L. Ed. [15771.) Appertant can De a resident
of California wthout being domciled in this state. (Smth v,
Smith, 45 Cal. 2d 235 [288 P.2d 4971.)

Voting and filing federal income tax returns are
relevant in determning domcile but are of little value in
det er m ni nq residence {Cal. Admin, Code, Title. 18 § 17014~
17016(f), tormerly § 17013-17015(f)). Registering an automobile
obtaining a driver's license, and making out a wll in a
particular place are also indicative of "domcile rather than
residence. Al of these things are matters of form which are
readily nmanipul at ed.

n that, within the meaning of Section
he Revenue and Taxation fnds Ap{)el -
fornia during the years 1948 to 1957,

It is our_conclus
17014 (fornerly 17013) of
| ant was a resident of Cal
i ncl usi ve.

0
t
|
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Pursuant to the views expressed in the opinion of the

Board on file in this proceeding, and good cause appearing
therefor,

I T I'S HrrREBY CRDERED, ADJUDGED 4ND DECREED, pursuant
to Section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the clainms of Herbert F.
Pritzlaff for refund of personal income tax in the anounts
of $1,176.93, $2,104.52, $1,680.21, $48h.bk, $2,129.75,
$1,755.84, $2,220.67, $1,015.93, $1,999.17, ¢1,511.84 and
$1,770.31 for the years 1947 through 1957, respectively, be
sustained with respect to the years 1948 through 1957. With
respect to the year 1947, the action of the Franchise Tax
Board is reversed.

Done at Pasadena, California, this 26th day of
February, 1963, by the State Board of Equalization.

John W. Lynch , Chai rman
Go. R Reilly , Menber
Paul R Leake , Menber
Ri chard Nevins , Menmber

, Member

ATTEST: Dixwell L. Pierce , Secretary
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