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BEFORE THE sTaTE BO.RD OF EQUALI ZATI ON
0F THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
JOHN F. AND BERTHELLE L. PATRI CK

Appear ances:
For Appellants: Archibald M. Mull, Jr. Attorney at Law

For Respondent: F. Edward Caine, Senior Counse

OR/l Wl ON

This appeal is nade pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of John F. and Berthelle L. Patrick to pro-
posed assessnents of additional personal income tax in the
amounts of $1,590.84, $2,267.75, $7,793.39 and $7,173.80 for the
years 1951, 1952, 1953 and 1954, respectively,

pel l ant John F. Patrick (hereafter referred to as
Appel I ant) conducted a coin nmachine business in and near Eureka
uncer the narne of Patrick Misic Conpany. He owned nusic machines,
bi ngo pinball machines, other types of pinball machines, bow ers
and m scel | aneous anmusenent machi nes. he equi pment was placed
in bars, restaurants and other locations. The proceeds from each
machine, after exclusion of expensesclained by-the |ocation
owner in connection with the operation of the machine, were
di vi ded between Appellant and the location owner

The division as to pinball machines was 50 percent to
Appel I ant and 50 percent to the location owner. The division as
to music machines, bow ers and m scellaneous anusement nachines
was sonetines 50 percent, sonetinmes 60 percent and sometimes
66-2/3 percent to Appellant and the balance to the |ocation owner.

Appel I ant owned approxinateIY 70 music machines. There
was a nusic machine in virtually all of the locations and one or
more pinball machines in nmost of the |ocations.

The Pross incone reported in Appellant's tax returns was
the total of ampunts retained fromlocations. Deductions were

taken for depreciation, salaries, phonograph records and other

busi ness expenses.

Respondent determned that Appellant was renting space in

the locations where his machines were placed and that all the
coins deposited in the machines constituted gross incone to him
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Respondent al so disallowved all expenses pursuant to Section 17359
(now 17267) of the Revenue and Taxation loce which read:

I n conputing net incowe, no deductions shall be
allowed to any taxpayer on any of his gross incone
derived fromillegal activities as defrned in
Chapters 9, 10 or 10.5 of 'Title 9 of Part 1 of the
Penal Code of California; nor shall any deductions
be al l owed to any taxpayer on any of his gross in-
cone derived fromany other activities which tend
to pronote or to further, or are connected or
associated with, such illegal activities.

The evicence indicates that the operating arrangenents
between Appellant and each location owner were the sane as those
considered by us in eal of C. B, Hall, Sr., Cal. St. Bd. of
Equal ., Dec. 29, 1958, 2 CCH Cal . Tax Cas. Par. 201-197, 3 P-H
State & Local Tax Serv. Cal, Par. 58145. Qur conciusion in Hall
that the machi ne owner and each | ocation owner werc engaged in a
joint venture in the operation of the nmachines is, accordingly,

applicuble here,

In ippeal of Advance Automatic Sales Co.. Cal. St. Bd.
of Equal., 3ct. 9, 1962, 3 CCH Cal. Tax Cas. Far. 201-984, 2 P-H
State & Local Tax Serv. Cal. Par. 13288, we held the ownership or
possession of a pinball machine to be illegal. under Penal Code
Sections 330b, 330.1 and 330.5 if the machine is predomnantly a
game of chance or if cash is paid to players for unplayed free
ganes, and we also held bingo pinball machines to be predom nantly
ganmes of chance.

Three |ocation owners who had pinball machines from
dppellent testified that they paid cash to players for unplayed
free ganes. Appellant testified that on occasions when he col -
| ected from pinball machi nes, the location owners clainmed certain
amounts from the proceeds for expenses. A total of 50 reports
of pinball machine collections were placed in evidence by
Respondent. These reports all show the total in the machine, an
anount deducted fromthe total and the balance divided equally
between Appellant and the |ocation owner. The deductions from
the totals are variously |abel ed "Expense," "P. out Refund,"

"P, out," "P, off,"” "Refd," "Ref," "P. O.," "P,” and "Refund."

W conclude that it was the general practice to pay cash
to ﬁjayers for free ganes not played off. Therefore, the” pinbal
machi ne phase of Appellant's business was illegal and Respondent
was correct in applying Section 17359, It also appears that nost
of the pinball machines owned by Appellant were bingo pinbal
machines, the ownership or possession of which is illegal

Mbst of Appellant's locations had both a nmusic machine and
one or nore pinball machines. Appellant's collectors collected
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fromall types of machines and his nmechanics repaired all types
of aachines. We conclude that the | egal operation of nusic
machi nes, bow ers and mscel | aneous anusement machines was
associated or connected with the illegal operation of pinbal
nachine S.  Respondent was, therefore, correct in disallowng al
the expenses of the Patrick Misic Conpany business.

Starting wth Appellant's reported share of the net pro-
ceeds and adding to that the shares of the |ocation owners,
Respondent conputed the gross income from the pinball machines
based on an estimzte that the payouts to MAnnln% pl ayers were
equal to 50 percent of the coins deposited in the machines, The
estimate of the payouts was derived frominterviews with five

| ocation owners.

khile the 50 collection reports in evidence before us are
only a smal| sanple of all of Appellant's collection reports for
the period in question, they are the best available evidence of
the amounts deposited in the pinball machines. Wen added
t oget her th%V show a total deposited in pinball machines of
©7,226.50 and a total of deductions for payouts of §2,59¢.40.
The latter is 36 percent of the former. Accordingly, we conclude
that the unreported part of gellant's gross incone should be
reconputed on the basis that percent of the total deposited in
pinball machi nes was deducted prior to the division between
" Appellant and the |ocation owners.

ORDER

Pursuant to the views expressed in the opinion of the
Bﬁu@fon file in this proceeding and good cause appearing
therefor,

- I T I'S HEREBY ORDERED, ADJUDGED MU DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of John F. and
Berthelle L. Patrick to proposed assessnents of additional per-
sonal inconme tax in the anounts of $1,590.8L, $2,267.75, $7,793.39
and $7,173.80 for the years 1951, 1952, 1953 and 1354, respec-
tively, be nodified in that the gross income is to be reconputed
In accordance with the opinion of the Board. In all other
respects, the action of the Franchise Tax Board is sustained

Done at Sacramento, California, this 19th day of Decenber
1902, by the State Board of Equalization.

- Geo. R. Relll , Chairman
John W. Lync , Member
Paul R. Leake , Menber
R chard Nevins . Member
, Menber
ATTEST :_Lixwell |,. Pierce , Secretary
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