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- OP1 NI ON

This appeal is _mde pursuant to Section 25667 of  the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Avon Products, Inc., against a proposed
assessnent of additional franchise tax in the amount of $703. 62
for the income year 1954,

~Appel lant is engaged in the manufacture and sale of
cosmetics. Appellant is a New York corporation; its principa
| ace of business and its commercial domcile are in New York.
t was the sole owner of H nze Ambrosia, Inc. (hereafter referred

to as Anbrosia), also a New York corporation

Ambrosia was merely a distribution channel through which
Appel lant's products were sold using conventional nerchandising
methods rather than Appellant's direct selling technique. Appel-
|l ant was Anbrosia's sole supplier. Anbrosia had no enployees or
fixed assets; it relied solely upon the facilities of Appéllant,
for which it paid a fee. Both corporations had the same officers
and directors.

_ Appel [ ant does business in California and Arbrosia also

did business here. The Franchise Tax Board determ ned that
Appel lant and its subsidiaries, including Anbrosia, were conduct-
ing a unitary business both within and wthout this State and
required the filing of conbined incone reports. These conbined
reports, filed for the years 1950 to 1953, indicated that Ambrosia
suffered operating |osses which reduced the allocable combined

I ncone. AP el lant sustained a |oss of $171,680.14 in 1954 as a
resul't of e liquidation of Anbrosia and this amunt was deducted

fromthe allocable income. The Franchise Tax Board disallowed the
deduction of this loss and reconputed the income allocable to this

State accordingly,
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Appeal of Avon Products, Inc.

Appel [ ant contends that Ambrosia was a mere adjunct,
agency or instrunentality which it used in the conduct of the
unitary business. Reu¥in% principally on Fbll¥ Sugar_Corp.v.
Johnson, 18 Cal. 2d 218, it urges that” since roSia was an
Integral part of the unitary business, the |oss sustained on

l'iqurdation nmust be included inthe tax base used to determ ne
the anount of net income properly allocable to California.

W think Appellant's reliance is msplaced. The facts in
the Hol |y Sugar case were that a New York corporation doing a
substantral portion of its business in California, but with its
prlnckgft office in Colorado, acquired 70 percent of the shares
of a California corporation engaged in the same type of business
whol ly within this State, The court held that by economc inte-
gration with the owning conpan¥{s.operat|on wthin California the
shares of stock had becone sufficiently [ocalized to acquire a
busi ness situs here. Appellant's situation is not conparable.
W are not deaJ|nP here wth a subsidiary whose legal and
commercial domciles were in California and whose entire activi-
ties were |ocalized in this State. From what appears in the
record, Ambrosia's legal and comrercial domiciles were in New
York and its activities spread over a number of states.

To give effect to Appellant's contention would require the
establ i shnent of a novel concept. It is well recognized that the
source of income from stock ownership is in the shares of stock
owned and that the income is taxable at the situs of that stock.
(MIler v. pcoreat, 17 Cal. 2d 432; Southern Pacific Co v.
McColgan, 68 . App. 2d 48,) Thus Apﬁellant's pOSTTI 0N neces-
sarily inplies that the situs of the shares of stock it held in
Anbrosia was spread among the various states in which Anrbrosia
did business. As we said in the Appeal of Dohrnmann Conmercial Co.,
Cal. St. Bd. of Equal., Feb. 29, T95p Z CCH Cal. Tax CaS. Par.
200-504, 2 P-H State & Local Tax Serv., Cal. Par. 13152, wherein
we considered and rejected essentially the same proposal

Since the percentage of the unitary income
attributable to sources in each State is
subject to fluctuation fromyear to year,
the situs of the shares of stock would
apparently shift from one state to anot her
annual |y on the basis of income derived from
each state, without regard to the legal or
comercial domicil of elther the owning or
Issuing corporation. This concept of situs
IS not supported by the authorities and is
contrary to well settled principles of |aw

L S

While it is true that the court [in Holly
Sugar _Corp. v. Johnson, supra) relied on the
unity of operations of the two conpanies as
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the basis for its conclusion that the shares

of stock there in question had becone |ocalized
as an integral part of the foreign corporation's
activities within the State, Appellant's interpre-
tation of the decision overlooks the fact that the
stock owned by Holly Sugar CbnpanY was used to
control a corporation having its legal and com
mercial domicil within this State and whose
activities were |ocalized here. Since the ques-
tion was not in issue, the decision is certainly
not authority for the arbitrary assignment of a
busi ness situs of a fragmentary portion of stock
to each state in which a nulti-state subsidiary
conducts a portion of the unitary business.

Since Appellant was not domciled in California and the
facts do not establish that the stock in Anbrosia had a business
situs here, no part of the loss arising fromthe stock was
attributable to California. (Southern Pacific Co. v._McColgan,
supra; Appeal of SafewaE Stores, nc., Gal. SO _Bd, of "Equar .,
March 2, . S. Par, 201-897, 2 P-H State &

, ax
Local Tax Serv. Cal. Par. 13272.)

ORDER

Pursuant to the views expressed in the Qpinion of the

?oard on file in this proceeding, and good cause appearing there-
or,

I T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Avon Products, Inc.
agai nst a proposed assessment of additional franchise tax in the
amount of $703.62 for the income year 1954 be and the sanme is
hereby sust ai ned.

Done at Sacramento, California, this 7th day of June,
1962, by the State Board of Equalization

George R Reilly, Chairman

John W Tynch , Menber
Al'an Cranston . Menber
R chard Nevins , Menber
, Member
Acting

ATTEST: R G Hamlin, Secretary
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