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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of

)
)
AMY C. McWHINNEY )

For Appel |l ant: Robert Wanamaker, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
W lbur F. Lavelle, Junior Counse

OPI1 Nl ON

This appeal is made pursuant to Section 18594 of the
Revenue and Taxation Code fromthe action of the Franchise Tax
Board on the protest of Any C. MWinney to a proposed assessnent
of additional personal incone tax in the amount of $119.72 for
the year 1951.

Appel lant's deceased husband, Curtis A MWinney, in 1930
created a trust which was anended in 1933 to give Appellant one-
hal f of the income therefromfor life. The Chase National Bank
of New York was trustee. M. MWinney died in 1947 and Appel -
| ant becanme the sole beneficiary and executrix of his estate,
whi ch consisted entirely of comunity property valued at approxi-
mately $30, 000.

Upon the ground that the decedent's trust was a transfer
of property taking effect at death, the Conm ssioner of |nterna
Revenue sought to inpose an estate tax of approximtely $90, 000,
including interest, upon decedent's estate. It is undisputed
that the corpus of the trust as well as the decedent's share of
the comunity Broperty_mould have been subject to paynent of the
tax if it had become final. The Appellant enployed an actuary
and attorneys who were successful 1n persuading the federal
authorities to abandon their position. The fees of the.actuarr
and attorneys aggregated $10,000, which amount was paid in 195

_ ~ Appellant, as executrix of the decedent's estate, filed a
fiduciary tax return for the estate in 1951, report|ng gross
incone of $2,000 and claimng $1,998.68 of the above fees as an
expense of the estate. She treated the remainder of the fees,
$8,001.32, as an ex%ense deduction on her personal income tax
return for 1951. he Franchise Tax Board disallowed only this
|l atter amount, upon the ground that it was not a proper deduction
under Section 17302.5 of the Revenue and Taxation Code.
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Section 17302.5 Snom117252) of the Revenue and Taxation
Code and Section 23(a)(2) of the Internal Revenue Code of 1939
(now Section 212 of the 195, Code) read as foll ows:

In conputing net income there shall be allowed

as a deductron all the ordinary and necessary
expenses paid or incurred during the taxable

year for the production or collection of incone,

or for the managenent, conservation, or naintenance
of property held for the production of income.

~ The Franchise Tax Board argues that only the Estate of
Curtis A McWhinney iS entitled to deduct the |egal expense here
in dispute under t%e above code provision and that Appellant, as
| egatee, may not deduct any part of that expense. However, since
It is undisputed that the corpus of the trust would have been
subject to payment of the proposed federal estate tax, it is our
opinion that Appellant was entitied to deduct the fees paid by
her as the income beneficiary of said trust.

~In Stella Flkins Tyler, 6 T.C. 135, petitioner was one of
the income beneficraries of a testamentarv trust. She claimed a
one-sixth interest in the incone, while others asserted she was
limted to one-eighth, In permtting her a deduction under
Section 23(a)(2) for $50,000 in attorneys' fees incurred in a
proceeding to obtain a construction of the trust provisions, the
court said at page 136:

The question is whether it was an expense for

t he "collection" of income within the meaning
of the statute, It was dlrectI¥ connected wth
income currently distributable to petitioner
under the terms of the trust, and w thout such
outlay it appears that she would have collected
one-el ghth of the trust income rather than the
one-sixth interest to which she was entitled.

ﬁgpellant's position appears closely anal ogous to the above
case. re too, the amount of income tha: would De distributed to
the income beneficiary was directly connected with the controversy
for which the legal fees were expended. (See also, fiary deF.
Harri son Gear 9 T.C. 8. Rertha K Coldbern, 31 T.J. 258;
Frederick E. II-JQOWE, 2L T.C. 382; Herman W. and Gay K. Fletcher,
T.C. Meno., DKkt. No. 29870, Aug. 28, 1951.)
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ORDER

Pursuant to the views expressed in the Opinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

I T 1S HFREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Ary C MclWhinney
to a proposed assessnent of additional personal 1ncome tax in
the amount of $119.72 for the year 1951 be reversed.

Done at Sacramento, California, this 2nd day of My, 1961,
by the State Board of Equalization.

John W. Lynch , Chairmn
|--Gearge R Reilly . ) Member
Paul R. lLeake , Menber
Ri.Lhard Nexing , Menber
Menber
ATTEST: Dixwel | 1. Pierce , Secretary
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