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OP1 N1 ON

These appeals are nade pursuant to Section 19059 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the clains of Anthony T. and Teresa Schrillo for
refund of personal income tax in the anounts of $1,277.55 and
$744.84 for the years 1954 and 1955, respectively; the clainms of
Harr¥ A. and Florence Schrillo for refund of personal income tax
in the amounts of $1,277.55 and $433.40 for the years 1954 and
1955, respectively; the claims of Edward J. and Elizabeth Schrillo
for refund of personal income tax in the anounts of $1,277.55 and
$866. 70 for the years 1954 and 1955, respectively; and the clains
of Robert E. and Elizabeth Allred for refund of personal incone
tax in the amounts of $638.78 and $402.53 for the years 1954 and
1955, respectively.

~ Appellants were partners in the Schrillo Aero Too

Engi neering Conmpany, a partnership (hereinafter referred to as
the Conpany) which reported incone on the accrual basis of
accounting.  During 1951 and 1952, the Conpany received incone
under contracts it had with the United States” Government. The
Company reported total net income of $460,407.07 and $608,039.04
for those years, respectively. Appellants reported their dis-
tributive shares -of-that income in their 1951 and 1952 personal
Income tax returns. In 1954 and 1955 the CbnpanX entered into
agreements pursuant to the Renegotiation Act of 1951 whereby a

ortion of that 1951 and 1952 inconme was to be returned to the
overnment. On Septenber 15, 1954, the Cbn?any refunded $74,524
with respect to the year 1951, and on June 7, 1955, it refunded
$141,527 with respect to the year 1952.

The Conpany nade no adjustments in its 1954 and 1955
Fartnershlp returns forthe anounts refunded to the governnent.
t reported total net income of $4,26,968.34 and $41,152.91 for
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t hose respective years. The.ApPeIIants reported their full dis-
tributive shares of the unadjusted partnership income for 1954
and 1955 in their personal income tax returns. On December 12
1957, the Conpany filed anended partnership returns for 1954 and
1955 in which it reduced its reported incone by the anounts of
the repayments nade to the Governnent. This reduction resulted
in areported | oss of approximately $100, 000 for 1955. On the
same date,-the Appellants each filed refund claims with the
Franchi se Tax Board for the years 1254 and 1955, based upon
correspondi ng--reductions in their share of the Conpany incone.

Chapter 16 of the Personal Income Tax Law, Section 18351
et seq., Revenue and Taxation Code, speC|f|caIIY provides for the
credit or refund of any overpayments of personal 1ncone tax re-
sulting from the renegotiation of contracts with the United
States. These sections provide that any reduction in profit is
to be carried back to the gear when the excessive profit was
first reported. Section 18359 requires that such claims be filed
within four years fromthe last day prescribed for filing the
return to which adjustnent is being made or within two years from
the date of repaynent, whichever is later...Under these provisions
the Franchise Tax Board determned that any overpaynents of tax
arising from.tha repayments to the Federal Government were attrib-
utable to the years 1951 and 1952 and denied Appellants' refund
clains on the ground that they were not tinely.
“Appel | ants, however, contend that Chapter 16 does not apply
to this case because Section 18351, the controlling provision
only applies in the case of contracts with the United States
whi ch are "made by the taxpayer." They point out that Section
17004 defines m"taxpayer" as an individual, fiduciary, estate, or
trust subject to personal income tax and that Section 17851 pro-
yldes that a partnership shall not be subject to personal incone
ax.

~ Under the rules of partnership law, a partnership is ordi-
narily considered not as an entitv. but as an association of
individuals. (Reed v. Industrial Acc. Comm., 10 Cal 2d 191.)
Each partner nsgoinply [Table on a contract entered into by the
partnershlf. (Section 15015 of the Corporations Code; Bobgood V.
d ass, 161 Cal. p. 2d 208.) And, as stated in Charles d. Palda,
27 T. C. 445, 452, aff'd, 253 Fed. 23 302, "It has irequently DEenN
said that a partnership is not a taxable entity and has its place
in the scheme of Taxation solelv for incone conputation and re-

porting for tax furposes.” (For simlar |anguage see Neuberger v.
Commi ssioner, 311 U S 83, and Jennings v. Comm ssioner, II0 Fed.

2d 945.7 TThe partnership here WaS merely a conduit for the
actions of the individual partners, the "taxpayers," and the con-
tracts were made by the individual "taxpayers" who made up the
partnership. In accord with this Pr|n0|ple the Federal counter-
part of Chapter 16 has been consistently applied to partnerships.
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(U. S. v. Sarkozy, 99 .¥ed.Supp.736; Morris Kurtzon, 17 T. C.
1547; Joséph T, Miller, 23 T. C. 565, afvid, 231 Fed. 2d 8.)
Simlarly, the Federal” courts have applied to partnership gains
fromthe sale of property, statutory provisions which apply,
according to their terns, to property held by a "taxpayer."
(Lobello V. Dunlap, 210 Fed. 2d 465; George J. Wbbel sman, 12
T. C 1022; Mae E. Townend, 27 T. C. 99.]

We conclude that Chapter lédoesapply to Appellants. Thus,
unless there is nerit to Appellants' alternative contention, next
di scussed, the refund clains were not tinely filed since they were
not filed wthin four years fromthe due dates of the returns for
1951 and 1952 or within two years after the repaynents.

~ Appellants contend that even if Chapter 16 does apply, their
claims were timely because the repayment adjustnents na¥ be nade
to the years 1954 and 1955 rather than 1951 and 1952. They rely
upon SecCtion 18358, which provides:

"Sections 18351 to 18357, inclusive, shall not apPIy
in respect of any contract if the taxpayer shows to
the satisfaction of the Franchise Tax Board that a
different method of accounting for the amount of ..
repaynent ... clearly reflects incone, and in such
case ... repayment shall be accounted for . . . under
that method.” (Enphasis added.)

The Franchise Tax Board is not satisfied that a different \X
met hod of accounting would clearly reflect incone. This Board is j
not at liberty to Substitute its judgment for that of the Framnchise-
Tax Board unless that Board has clearly abused its discretion. "
In the absence of unusual circumstances, the incone of a
t axpayer on'the accrual basis is clearly reflected- by excluding
the excessive profit which is determned on renegotiation from
the incone of--the year'in which that excess-was reported. (Holmoes
Projector Co. v. U. S., 105 Fed. SupF. 690, cert. den. 344 U. 3.
912, reh. den. 345 1. S. 914.? Agﬁe lants have failed to show
that their case is exceptional. e method they propose woul d
result in a reflection of incone drastically different fromthat
obtai ned by making the adjustments to the earlier years. Since
the latter nethod clearly reflects incone, we cannot say that the
Franchi se Tax Board abused its discretion by concluding that the
met hod proposed by the Appellants does not.
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~ Pursuant to the views expressed in the Opinion of the Board
on file in this proceeding, and good cause appearing therefor,

- | T | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board in denying the clains of Anthon)(] T.
and Teresa Schrillo for refund of personal income tax in the
amounts of $1,277.55 and $744.84 for the years 1954 and 1955,
respectively, "the clainms of Harry A and” Florence Schrillo for
refund of personal income tax in the anounts of $1,277.55 and
$433.40 for the years 1954 and 1955, respectively; the clains of
Edward J. and Elizabeth Schrillo for refund of personal incone
tax in the amunts of $1,277.55 and $846. 70 for the years 1954
and 1955, respectively, and the claims of Robert E and Elizabeth
Allred for refund of personal income tax in the amounts of $638.78
and $402.53 for the years 1954 and 1955, respectively, be and the
sanme is hereby sustailned,

Done at Sacranento, California, this 13th day of Decenber,
1960, by the State Board of Equalization.

John W Lynch , Chai rman
Ri chard Nevins , Member
Paul R Leake , Menber

, Member

, Menber

ATTEST: Dixwell L. Pierce , Secretary
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