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OP1l NL ON

This appeal is nmade pursuant to Section 1859%:of t he
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of Louis and Betzi Akerstromto
proposed assessments of additional personal incone tax
against Louis Akerstromin the anounts of :4,080.00 and
94,165.33 for the years 1948 and 1949, respectively, and
agai nst Appel lants jointly in the amounts of :1,533,34,
$1,410.53, $959.80, ¢1,163.40, $1,179.6L4 and §1,464.76
for-the years 1950 through 1955, respectively.. The fore
?O|ng amounts include penalties of 25 percent for failure
o file timely returns and 25 percent tor failure to file
returns after " notice and demand.

~ The Franchise Tax Board has conceded that Appellant
Louis Akerstrom was a nonresident of California for the
Perlod from January 1, 1948, through June 30, 1949, and
hat the 25 percent penalties for Tailure to file returns
after notice and demand by the Franchise Tax Board were
not properly inposed. The primry issue presented is
whet her the Appellants were California residents from
July 1, 1949, through 1955.

Louis Akerstrom hereinafter referred to as Agpellant,
was_born in New York Cty, New York, in 1896. He Dbecane a
resident of Chicago, IlIlinois, in 1928, 1In 1932, Appellant
and an associ ate gurchased the controlling interest in
Turner Resilient Floors, Inc. (hereinafter called Turner),
a floor covering contracting conpany, and noved its prin-
cipal office to Chicago where it has since remmined. Turner
has had a branch office in San Francisco, California, since
1937. Appellant married his present wife, Appell|ant Betzi

erstrom in March, 1947. _She had been 1LV|ng In San
Francisco, and working for Trans World Airlines. Anpel-
lant's associate died Tn August, 1947, and Appellant
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acquired all of the stock of Turner, becom ng President and
Treasurer of that firm

~Turner is engaged in business as a flooring contractor
and its na*or act|V|t£ Is the installation and maintenance
of floors tor Sears, Roebuck and Co. and other large chain
store operators, For the years 1948 t hrough 1955, the Sears
business accounted f or 90 percent of the %ross profit of ,
Turner. Appellant personally handl es the Sears' account, <.
which is considered the life-line of his conpany. Basic .. 7" .
agreenments between Sears and Turner originate in Chicago ™ -\
wth the details being handled by the five territorial e
offices of Sears located at Chicago., Philadelphia, Atlanta,
Dal | as and Los Angeles, The Sears' account requires the
constant attention of Appellant, and necessitates business
trips to every part of the United States. The growth of
Sears has been especially nmarked in California and Appel-

| ant spends nmuch of his tine in this State working on the
Sears' account.

_ The San Francisco office of Turner has nothing to do J«-
with the Sears or other chain store accounts, |ts opera- 10
tion has been unprofitable and Appellant has contenpl ated =
liquidating it. Appellant's salary was divided equally .~

between the Chicago and the San Francisco offices for TN
Turner's accounting purposes. A certified public account-,,. -
ant for Turner stated that the distribution of salary s

bears no relationship to the anmount of time spent by Ap- S
pellant in San Francisco, but is an attenpt on the part of .-
the auditors to distribute salaries based upon the amunt -2
of MorktreqU|red by the Appellant for the organization in ¢
each city.

_ In the fall of 1947, Appellants |eased a partly fur-
ni shed four room apartnent at 2000 Lincoln Park West
Chlca?o, IIlinois, at a rental of $230 per nonth.  Subse-
quentl'y, Appellants have continuously |eased one apartnent
or another In the same building. The Chicago apartnents
were never sublet. At the time of their marriage, Ms.
Akerstrom had an apartment in San Francisco and the Appel -
lants retained this apartnent until October, 1949. After
this apartment was given up, Appellants kept rented
quarters at the Stanford Court Apartnents I1n San Francisco
until.some time in 1953, pel [ ants purchased a | ot and
an unfinished hone in Del nte Forest, Mnterey County,
California, late in 1947. This Del Mnte house was com
pleted in 1950, and has never been sublet. Appellants ---
state that they purchased the Del Mnte house as a busi-
ness investment and that they contenplated wnter
vacati ons and. possibly retirement there. T
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Since 1951, pel | ants have |eased prem ses at Ocono-
mowoc, Wsconsin, for three or four nonth vacations during
the sumer. Appellant's wife and daughter occupied the
Wsconsin premses in the sumrer nonths, He spent his
weekends there but was in Chicago for nost of these summer

periods. In 1954, Appellant acquired uninproved real
Rroperty in Genview, Illinois, and made plans to build a
ome there, He subsequently sold that property, however,
and acquired other land in Lake Forest, Illinois. Con~

struction of a hone there commenced in 1959.

Appel | ant does not contend that he is an active club-

man. He is a menber of three clubs in Illinois, and holds
a nonresident menmbership in a club in Los Angeles, Cali-
fornia. pellants are registered voters in |llinois,

having utilized absentee ballots, and they file their
Federal income tax returns in Chicago. Appellants main-
tain banking connections in Chicago and have an account in
a San. PFrancisco bank. Chargeaccounts have been naintained
WTh several San-Francisco and Los Angeles stores. State-
ments of all charge accounts have always been billed to
Appel lants in Chicago and paid through their Chicago _
account.  Conpany cars are used by Appellants in both Cali-
fornia and Illinois. Appellants' ‘daughter was born in
Monterey in 1950 and she was enrolled in Kindergarten in a
public school there in 1955.
_ During the period from July, 1, 1949, through 1955,
with the exception of 1950, Appellant spent sone siXx to
seven nonths each year in California, O the timé spent
each year in California, roughly three nonths were spent
at the Del Monte honme, two nonths were spent in San Fran-
cisco or its vicinity, and one nonth was spent in the Los
Angeles area, The tine spent in California centers around
the winter nonths. During the same period, Appellant spent
aﬁprom mately three nonths each year in Illina&is. In 1950,
the year in which-Appellants'daughter-was born, he spent
over nine nonths in California, i S wife's confinenent in
California was chosen to avoid the extreme summer heat in
Chicago. Betzi Akerstrom traveled with her husband on
many of his trips but she spent nore tine in California
\than Appel | ant and spent her summers at the cottage in
sconsin.

It is on the basis of these facts that we are re-
uired to determne whether Appellants were residents of
lifornia for the period from July, 1, 1949, through 1955.
Section 17014 (formerly Sectlon_170135 of the Revenue and
Taxation Code provides that "resident" includes every in-
dividual who i's in this State for other than a tenporary
or transitory purpose.
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~Regul ation 17013-17015(b), Title 18, California Adm nis-
trative Code, provides:

"Wiether or not the purpose for
which an individual is in this
State will be considered tenporary
or transitory in character wl|
depend to a large extent upon the
facts and circunstances of each
particular case, It can be stated
general Iy, however, that if an
I'ndividual is sinply passing
through this State on his way to
another state or country, or is
here for a brief rest or vacation,
or to conplete a particular trans-
action, or performa particular
contract, or fulfill a particular
engagenment, which will require his
presence in this State for but a
short period, he is in this State
for tenporary or transitory purposes,
and will not be a resident by virtue
of his presence here.

‘ "If, however, anindividual . . . is
here for business purposes which
will require a long or indefinite

eriod to acconplish .., he is in
he State for other than tenporary
or transitory purposes, and,
accordingly, is a resident ...

"The underlging theory of Sections
17013-17015 is that the state with
which a person has the closest
connection during the taxable year
Is the state of his residence . . . ,*"

Considering the evidence in its entirety, it does not
appear that Appellants were in this State solely for _
tenporary or transitory purposes. Appellant spent from six
to seven nonths each year in California, wth the excepfion—
of 1950 when he spent over nine nonths here, while %pendlng
approximately three nonths each year in Illinois. he
evidence shows that Betzi Akerstrom spent nore time in
California than Appellant, As she spent her summers in
Wsconsin, it is apparent that she coul d have spent but

N little time in Illinois, It is true that the amount of
.\ time spent in California is not the sole test for deter-
mning the mtter of residence. However, the fact that
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Appel | ant spent twice as much time in_ this State..as-he.did
in lllinois during the period from Juty 1; 1929] through
1955 asSUnes added Significance in view of the fact that
he nmaintai ned a substantial home-in.California whil e havi ng

merely an apartment in Illinois, and that he had business
Interests in, and personally engaged in business in Cali-
fornia as well as in Illinois during those years. We

conclude that Appellants' closest connections were wth
this State, and consequently, that the Franchise Tax Board
was justified in determning that they were residents
during the period fromJuly 1, 1949, through 1955.

The only question remaining is what portion of the
salary from Turner during the period tron1Janan§11, 1948,
through June 30, 1949, was incone derived from California
sources, and thus taxable even though the Appellants were
nonr esi dent s,

Section 17954 (formerly Section 17214) of the Revenue
and Taxation Code provides in'regard to a nonresident that
"G oss income from sources within'and without this State
shal | be allocated and apEortloned under rules and regul a-
tions prescribed by the Franchise Tax Board." Paragraph
£4) of Regulation 17211-17214(e), Title 18, California

dmnistrative Code, provides:

"If nonresident enployees (including
of ficers of corporations, but ex-
cluding enpl oyees, mentioned in (1)
above) are enployed continuously in
this State for adefinite portion
of any taxable'year, the gross in-
cone of the enpl oyees from sources
within this State includes the
total conpensation for the period
enmployed in this State.

"If nonresi dent enpl oyees are
nFoned in this State at inter-

al s throughout the year, as would
e the case if enployed in oper-
ating trains, boats, planes, notor
buses, trucks, etc., between this
State and other States and foreign
countries, and are paid on a daily,
weekly or monthly basis, the gross
i ncone from sources within thi's
State includes that portion of the
total conpensation for persona
services which the total nunber of
wor ki ng days enployed within the
State bears to the total nunber of

e
v
b
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working days both within and
wthout the State. If the em

| oyees are paid on a mleage
asis, the gross income from.
sources within this State in-
cludes that portion of the total
conpensation for persona

services which the nunber of

mles traversed in California
bears to the total nunber of
mles traversed within and wth-
out the State. If the enployees
are paid on sonme other basis,
the total conpensation for persona
services nust be apportioned be-
tween this State and other states
and foreign countries in such a
manner as to allocate to California
that portion of the total conpen-
sation which is reasonably attribu-
table to personal services per-
formed in this State.”

Appel I ant proposes that "income derived from California
‘ sources" be determned by apportioning to this State that
Bfrcentage of the salary from Turner.which "time Spent by
. Akerstrom in California on Turner business bears to
total number of days in a year.," Since the latter part of
the formula includes days not spent in business pursuits
it fails to make the reasonable allocation required by the
regul ation. W cannot determine with any degree of
certainty the number of days sPent by Appellant on Turner
busi ness within and without California during the year
1948 and the first half of 1949. W find, however, that
Appellant was in California for a total of 94 days in 1948
and a total of 66 days in the first half of 1949, pel -
| ant has testified that he_sEent substantially all of his
time working for Turner, with very little vacation. W
therefore believe that in this case a fair approximtion
nmay be obtained on the basis of total time. Upon this
basis the salary should be assigned to California for
1948 accordln?.to t he Proportlon that 94 bears to 365
and, for the tirst half of 1949, according to the pro-
portion that 66 bears to 183,
_ Appel | ants have not specifically contested the
/ imposition of penalties for failure to file timely
/ returns. In any event, since they derived a substantia
g Portlon of their income from sources in California
‘/ hrough the activities here of M. Akerstrom they should
/ have known that returns were due. W conclude, accord-
ingly, that these penalties were properly imposed..— .

N [,

N S
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Pursuant to the views expressed in the Qpinion of the

Board on file in this proceeding, and good cause appearing
therefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Louis and
Betzi Akerstromto proposed assessnents of additional personal
I ncome tax _against Louis Akerstromin the amounts of $4,080,00
and. $4,165.33 for the years 1948 and 1949, respectively, .and
agai nst Louis and Befzi Akerstromin the ampunts of gl_,533.31+,
$1,410.53, $959. 80, ¢$1,163.40, $1,179.64 and $1,464.76 TOr the
ears 1950 through' 1955, tespectively, be and the sane is
ereby nmodified as foll ows: 1) Thé 25 percent penalties for
failure to file returns after notice and demand by the Fran-
chise Tax Board are to be wthdrawn and 22) for the period
from Januardy 1, 1948, through. June 30, 1949, Appellants are
to be taxed only on that portion of the salary from Turner
Resilient Floors, Inc., which constitutes income derived
from California sources based on the formula set forth in
the Opinion of the Board, Wth a corresponding reduction in
t he Penaltles I mposed for failure to file tinely returns.

In a Ito_t heé respects the action of the Franchise Tax Board
I's sustai ned.

Done at Sacramento, California, this 17th day of My,
1960, by the State Board of Equalization.

John W Lynch , Chai rman

George R Reilly , Menber

Ri chard Nevins , Member
, Member
, Menber
ATTEST: Dixwel|l L. Pierce , Secretary
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