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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of ;

ANNE BACHRACH ' )
Appear ances:
For Appell ant: Finley J. Gibbs, Attorney at

For Respondent: Burl D. Lack, Chief Counsel;
John S, Warren, Associate Tax Counse

OPLNLON
This appeal is made pursuant to Section 19059 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the claims of Anne Bachrach for refund of
ersonal income tax in the amounts of "§65.53, §35.44 and $33. 94
or the years 1952, 1953 and 1954, respectively.

Appel l ant, a resident of California during the years in-
volved In this appeal, owned stock in certain Phlllpplne
corporations. her California return fcr each of the years
in question she claimed a credit for incone tax paid to the
Phil'i ppines on the dividends fromthe stock. The Franchise
Tax Board in each instance has disallowed the credit on the

round that the dividends did not have their source in Cali-
orni a.

~Section 17976 of the Revenue and Taxation Code (now
Section 18001) provided for a credit #for taxes paid to
Lanother] ... country on income derived from sources within
that ... country.., "

In Mller v. McColgan, 17 Cal. 2d 432, the Suprene Court
of California, on a_suﬁsfantlally |denL|caf.|ssue, hel d t hat
the source of the dividends was in California where the stock-
hol der resided, rather than in the Philippines and that a
%redbt mgs ?85 ggfowggle.ZdS%bseq%ﬁn&Iy,tl%bkb?le¥ Xb Frﬁncplse

ax_Boar . App. , a Distric urt o eal 0
this State considered the same question and heId_thatpa credit
was allowable. The District Court based its decision on its
belief that the MIler decision was no |onger the law in view
of State Tax Commi ssion of Utah v. Aldrich, 316 U S 174,
decided thereaffer.

_ The problemthus created has been fully considered and
di scussed in our opinion in Appeals of R H Scanlon and Mary
M_Scanl on, decided on April 20, 1955 (see also Appeals of
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John and Catharine Burnham, deci ded Novenber 1, 1955), in
which we conclTuded that the Mller decision is still control-
|ing as respects the question in issue. AS We al so noted
therein, the Attorney General of this State has taken a
simlar position and has advised the Franchise Tax Board that
%hlel dec(!I sion of the Supreme Court of California should be

ol | owed.

_ Aglpellant argues, however, that this matter is distin-
ishable fromthe MIler case because since that decision
ither stock in a PhiTTppine corporation nor the dividends
erefrom can be transferred or sent out of the Philippines
without a license' fromthe Central Bank of the Philippines.
Appel | ant contends that the stock has thus acquired a business
situs in the Philippines.

gu
ne
th

The business situs exception'to the doctrine that the in-
come fromintangibles has its source at the owner's domcile
was recognized in the MIler case but the court found that it
had no application to The Tacts there involved.

The business situs rul e apnlies Where intangibles are used
by their owner in connection with a business away fromthe
owner's domcile {Westlnqhouse El ecmgv&t'\s/fa%tlzr‘é V. Los
g([}el %z Ocl)_lunt \{<’I 88 Car. 691; Stanford T nci sco, 131

. 34, _Hnckley v. san D ego Couny v Cal. Epp. 668;
Newar k FiTe Insur%nce CO. v, State Board Of Tax Agpeals, 307
0.5.7313; Title 18, Calif. Admin. Code, Reg. L/Z11-17Z2T4(f)
(3); 51 Am. Jur. 480). There is nothing here to show that the O

stock was used in connection with a business in the Philip
pines. It appears to have been held merely as an investnent.

The fact that the Philippines chose to assert jurisdiction
over the stock and the dividends to the extent of restricting
their transfer may affect the period in which the dividends are
includible I N I ncoime gsee Rev. Rul. 5 -37%, I.R.B. 1957-34),
but that point is not in issue here. pellant has cited no
authority and we have discovered none for the proposition that
such restrictions determne the source of dividends for the
purpose of allow ng, a tax credit. W do not believe that the
assertion of jurisdiction by the Philippines in crder to
| mpose restrictions is anK nmore determnative of the source
of the dividends within the neani n% of our act than was its
assertion of jurisdiction to tax the dividends in question in

| er v. McColgan, supra. The fact that the Phili E)ﬂl nes con-
sidered the situs 01 the intangibles giving rise to the
dividends to be inthat country was held ot material under
our taxing statute.

Appel | ant points to Section 946 of the Californi

a Gvil
Code, enacted long prior to the MIler decision, which pro

pro-
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vi des that:

"If there is no lawto the contrary, in
the place where personal Froperty IS situ-
ated, it is deened to follow the person of
its owner, and is governed by the law of his
domicile, ™

She then states that since 1950, after the MIler decision
Article 16 of the Philippine Gvil Code has provided that:

"Real property as well as personal prop-
erty is subject to the law of the country
where it is situated ...”

~_The Appellant assumes that the stock is situated in the
Phi | i ppi nes and concludes that since the |aw of the Philippines
IS pontrar¥ to the rule that personal property follows the
domcile of its owner its lawis controlling.” In our opinion,
this argunent is foreclosed by the MIler case as denonstrated
by the Tollow ng quotation from that decision:

"B¥_V|ttue of express statutory provisions
' the Philippines do not apply the maxi m of _
mobi | i a sequuntur vperscnam So as to avoid their
taxation Of nonresirdents on dividends received
by them from Philippine corporations or on the
incone from sales of property having a situs in
other jurisdictions. That the Philippines my
I npose such a tax does not nean that under our
theories and our act such income is derived
fromthe Philippines. Rather it sinply indi-
cates that the Philippines have adopted a theory
and philosophy of taxation different from that
adoPted b% California, which has uniformy
applied the well-recognized principle of nobilia

sequunt ur _personam i n determ ning the situs of
I ntangi bl es for purposes of taxation."

YRDER
Pursuant to the views expressed in the Qpinion of the
’ Board on file in this proceeding, and good cause appearing

t her ef or,
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I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the clains of
Anne Bschrach for refund of personal inconme tax in the
amount s of $65.53, $3544 and $33.94 for the years 1952, 1953
and 1954, respectively, be and the sane is hereby sustained.

Done at Sacramento, California, this 22nd day of July,
1958, by the State Board of Equalization.

0. R Reilly , Chai rman

J.H Quinn , Menber

Robert E. MeDavid , Menber

Paul R. Leake , Menber

, Member

ATTEST: Dixwell L, Pierce , Secretary
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