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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeals of

J. F, BARRETT, ELISE C. BARRETT,
H H HLP and ADELAIDE W, H LP

Appear ances:

For Appellants: Lawence Livingston, Attorney
at Law

For Respondent: ‘Burl D, Lack, Chief Counsel;
John 8, Warren, Associate Tax
Counsel

OPLNILON

These appeals are made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of J. F. Barrett, Elise C. Barrett,
H H HIlp and Adelaide W Hlp to proposed assessnents of
addi ti onal personal income tax against themin the anounts of
$15,027.61, $11,892,32, $15,548,01 and $11,433.97, respectively,
for the year 1941.

Elise C. Barrett is the wfe of Appellant J. F. Barrett
and Adelaide W Hilp is the wife of Appellant H H Hlp. The
two husbands have been partners since 1931 in a firm engaged
In heavy construction work, Until 1941 they were the only
partners and each held an equal interest in the firm Thée
partnership interest of each was conmmunity property.

In the year 1941 each partner discussed with his wife a
plan to give to their children in trust a 20% interest in
the partnership, with the trustees to become limted partners.
Each of the wives orally approved the plan and told their
respective husbands to go ahead with it in the nanner they
thought best. In the latter part of July, 1941, at a neeting
with their attorney, Lawence Livingston, and their account-
ant, Edwi n C, Nel son, each of the partners orally declared for
his children a trust consisting of a 20% interest in the
partnership, Mr, Livingston was to be trustee for M. Hlp
and M. Barrett was to be his own trustee until another was
deci ded upon. The trusts were stated to be irrevocable
The trustees were to be limted partners and Appellants
Barrett and Hlp were to remain as general partners, each
with a 30% interest and an annual salary of 30,000, Mr.
Nel son was instructed to set up new parthership books asof
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August 1, 1941, with the trustees as limted partners. As
M. Livingston was in ill health at the time of this meet-
ing, the preparation of witten agreenments covering the
several transactions was deferred pending his recovery. After
the meeting, each partner told his wife of the arrangenent
and both wves orally approved of it,

On August 1, 1941, new books of original entry, conprising
records of cash receipts and disbursements, vendors' invoices
and payrolls were set up for the limted partnership. FEarly in
August “a general |edger was opened which included capita
accounts for the Barrett and Hlp trusts, Actual bal ances for
the assets, liabilities and partner's capital accounts as of
August 1, 1941, were not, however, inserted in the new general
| edger until about November 30, 1941, when the bal ances “were
established by audit. In Cctober, 1941, a payroll tax return
was filed for the old partnership for July, 1941, and for the
new partnership for the nonths of August and Septenber

According to the Appellants' best recollection as to
dates, the following series of transactions occurred between
the mddle of November and the end of Decenber, 1941. (n or

~about Novenber 26 the partners executed, and their wves
ratified and approved, a witten agreement of dissolution of
Rgrtnersmix This agreenent was dated August 1, 1941. On

venber 28 the partners signed, and the wves ratified and
aﬁproved, a letter of instruction addressed to their bank

Ich stated in part: non August 1, 1941, we entered into
an agreenent of limted partnership and we now notify you
accordingly."

. J. F. Barrett and H H Hlp executed, and their wves
ratified and approved, a witten agreement of limted partner-
ship with Ednmond J. Barrett, brother of J, F, Barrett, and
Law ence Livingston, trustees. At some tine subsequent to
Decenber 10, J. F. Barrett made a witten assignnent of a 20%
interest in the partnership to his brother as trustee for the
Barrett children and H H Hlp made a simlar assignment to
Mr, Livingston as trustee for the Hlp children. On each
assignment the donor's wife endorsed a statement that she
joined in and approved the gift, Declarations of trust, ex-
pressly stated to be irrevocable,, were executed by the
respective trustees and were consented to and approved in
witing by the hushands and wives, The agreenment of part-
nership, the assignnents and the declarations of trust were
al | dated August I, 1941. A certificate of limted partner-
ship was filed on Decenber 31, 1941.

The issue for determnation is whether the income of the

trusts, for the period August 1 to Decenmber 31, 1941, is tax-
able to the Appellants, or the period in question, Section
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12(9) of the Personal Incone Tax Act provided in part as
fol ["'ows:

"Where the title to any part of the
corpus of the trust may at "any time revest
in the grantor without the consent of any
person having a substantial Adverse interest
In any part of the corpus or the income
therefrom and the revesting is not contin-
gent upon the death of all the beneficiaries,
then the income of such part of the trust
shal| be included in conmputing the net income
of the grantor.,.++

Section 2280 of the Gvil Code provided in part:

_"Unless expressly nade irrevocable by
thF |nstrunenttcr%$H”n t he tru%E, gve{
VO unfar¥ frust sha e revocabl e by the
trustor by witing filed with the trustee..., ++
(Enphasi s added, )

o Appellants_contend that these were not "voluntary" trusts
within the neaning of Section 2280 because they were supported
bY consideration. They allege that the trusts were parts of a
plan to create a limted partnership and that there were
mutual benefits and detrinents to the two famlies. There is
nothing in the affidavits of the Appellants, upon which we
have relied primarily for the facts in this matter, to indi-
cate that the trusts were supported by consideration, On the
contrary, the trust docunents designate the transfer as gifts
and state that they were made w thout consideration except
| ove and affection for the children.

Even if there were consideration of some kind, it does
not follow that these were not voluntary trusts, Appellants
rely upon Touli v. Santa Cruz County Title Co,, 20 Cal. App.
2d 495, There, in holding thal a deed of trust |s_nEreI¥ an
i nstrument of security and is not governed by sections of the
Cvil Code relating to trusts, the court said that the ex-
pression "voluntary trust ++ was used in Section 2280 in "the
restricted sense of a trust created freely and without a
val uabl e consideration or legs) obligation.++ But the |ater
cases of _Fernald v, Lawsten, 26 Cal, App., 2d 552 %nd Title
| nsurance and Trust Co, v. MGaw, 72 8al, App. 2d 390, hold
that the word "voluntary++ Tn Section 2280 has the same nmeaning
as in Section 2216 and other sections of the Cvil Code. W
conclude, accordingly, that the trusts created by the Appel-

. | ants are voluntary trusts and subject to Section 2280,
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There remains the question whether under Section 2280
a trust nust be in witing to be irrevocable. This turns
uRon the meaning of the word "instrument" as used therein.
The decisions in this State seemto establish beyond quest-
fon that "instrument" as used in our statutes in any sense
gpproacplng Its use in Section 2280 inports a witten
ocunent,

As early as 1880 the Supreme Court of California in
Hoag v. Howard, 55 Cal. 564, nmde this observation:

~"If we look into the provisions of the
(Gvil) Code in which the word 'instrument'
Is used, it will be invariably found to
indicate some witten paper or instrunent
signed and delivered by one person to another,
transferring the title to or creating a lien
gntproperty, or giving a right to a debt or
u y. n

Again in Foornman v, Wallace, 75 Cal. 552, the court stated:

~ M™n instrument is a witing which con-
tains sone agreement, and is sard to be so
call ed because it has been prepared as a
nmenorial of what has taken place or been
agreed upon. It includes conveyances,
| eases, nortgages, bills, bonds, pronssory
notes, wills, etc.” (Enphasis by the courf.)

See also Cardenas v. MIler, 108 Cal. 250 and Jenni ngs v,
Anerican President Lines, [td., 61 Cal. App. 2d741IT.

I'n support of their contention that the "instrument"
creating the trust does not have to be in witing the APpeI-
lants cite the case of_Loch v, Maver, 100 N.Y.S, 837. This
case was concerned with the dispositron of a remaining
bal ance of public contributions nmade for the victins of a
certain disaster. A statute permitted the court to direct
the admnistration of charitable gifts where conditions had
so changed as to render inpracticable a literal conpliance
with the terms of the "instrument" containing the gift. The
court stated that "'An instrument! in the ordinary accepted
sense is a document or writing." Under the circunstances
there present, however, it deviated from that definition to
hold that the statute apﬁl|ed to the public contributions.
Presumably, the funds otherw se woul d have been retained in
PerpetU|ty for disaster victinms who no longer existed, since

he doctrine of cy-pres was not recognized by New York ex-
cept as to trusts subject to the statute in question.
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The constraining influence uPon_the court to give a
broad interpretation to the statute in that case is obvious.
Ceneral l'y; however, words in a statute are to be given their
ordlnarE meani ng unless otherwise clearly intended oi ndi-
cated (Estate of Richartz, 45 Cal. 2d 292, holding that an

i nsurance poltcy neans a witten instrument). There is no
clear intent here that "instrument" should be given an extra-
ordinary meaning. On the contrary, it is apparent that the
Legi slature neant to place strictures upon the creation of an
irrevocable trust to protect unwary trustors (see 28 Calif,
Law Review, 202, 208), That a trust nust be |n.mx|t|n? in
order to be irrevocable is entirely consonant with tha

pur pose.

pel |l ants have also cited Fl ei shman v. Bl echman, 148
Cal . App. 2d 88, Newmran v. Comm , 2 ; :

and Gaylord v. Cofmrssroner,” 153 Fed. 2d 408, urging that
these cases inpliedly recogni zed that voluntary oral trusts
may be irrevocable. ~The first two of these cases held that
the trusts were revocable because they were not nade ex-
pressly irrevocable and the court in the third case found
that there was no trust whatever, These cases did not reach
the question here presented.

It is also suggested that if "instrument" nmeans a
witing, then Section 2280 does not apply to oral trusts and
such trusts are governed by the conmon |aw, under which a
trust is irrevocable unlesS stated to be revocable. This
does not follow.  Under Section 2280 "every voluntary trust"
I's revocable unless it is a witten trust which is expressly
made irrevocable.

Since the Appellants have been unable to fix the exact
date on which the trust instrunments were finally executed,
we have no alternative but to accept the statenent of the
Franchi se Tax Board that it was on December 31, 1941. W
conclude, therefore, that the trusts in question were
voluntary oral trusts during the period from August 1, 1941
to Decenber 31, 1941, that as such the trusts were revocable
until Decenmber 31, 1941, and that, accordingly, the incone
therefrom was taxable to the trustors.

ORPER
Pursuant to %Re views expressed in the OQpinion of the
|

Board on file i s proceeding, and good cause appearing
therefor,
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I T I'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of J. F.
Barrett, Elise C. Barrett, H H Hlp and Adelaide W, Hlp
to proposed assessments of additional personal inconme tax
for the year 1941 in the anounts of $15,027.61, $11,892.32,
$15,548.01 and $11,433.97 agai nst them respectively, be
and the same is hereby sustained.

Done at Sacramento, California, this 19th day of
February, 1958, by the State Board of Equalization.

CGeorge R, Reilly , Chai rman
J. H Quinn , Menmber
Paul R Leake , Menber
Robert E. McDavid , Member

Robert €. Kirkwood , Menber

ATTEST: Dixwell L. Pierce , Secretary
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