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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals
of

)
)
;
W J. BUSH & CO,, INC. and )
W. J. BUSH CI TRUS PRODUCTS ¢O0., INC. )

Appear ances:

For Appel | ant: Herbert S. Ogden, Jr., Certified
Public Accountant

For Respondent: Burl D, Lack, Chief Counsel;
John 8, Warren, Associate Tax
Counsel

OPLNLON
_ These appeals by W J. Bush & Co,, Inc., and W. J. Bush
Citrus Products Co,, Inc,, are fromthe action of the Franchise
Tax Board in denying their protests to proposed assessments of
addi tional franchise tax against w, J. Bush & Co,, Inc., in the
anmount s of $551.17, $421.18 #20,71 and $2!T13°Ah and agai nst
W, J, Bush Ctrus Products Co...le; ..ib.ihe anmounts of
$3,796.56 g$2,719,09, $1,689.39 and $2,044,15 for the incone.
years 1946, 1947, 1948 and 1949, respecti vely,

Appel | ant W. J. Bush & Co,, Inc., @ New York corporation,
s the United States subsidiary of W.J, Bush & Co., Ltd., a
ritish corporation, It purchases, manufactures. and' sells in
his country essential oils, food concentrates, perfumes and
imlar products. Appellant W. J. Bush Citrus Products Co.,
Inc., is the wholly owned subsidiary of the United States corpo-
ration and is also incorporated under the |aws of New York, he
Citrus Products firm processes and sells citrus oils, juices,
concentrates and related products, In this opinion we shall
refer to w.J, Bush & Co,, Inc., as the parent and W J. Bush
Ctrus Products Co,, Inc., as the subsidiary,
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The subsidiary's manufacturing i s done in a plant owned
by the parent and located in National Cty, California,
Durln% the years involved here the subsidiary paid no rent
for the use of this plant, The two corporations had a comon
address, chief executive officer and both used the worldw de
trademark of the British affiliate, Tax returns were_prepared
for both at the New York offices. A catalogue of their products
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| isted thoseof both and was used by both in their sales
activities, The products of both Parent and sub3|d|ar¥

were sold exclusively by the parent throughout the United
States except in Washington, Oregon, Nevada, Arizona and
California, where all sales were handled b¥ the subsidiary.
Some interconmpany sales took place: those fromthe parent to
the subsidiary were at cost plus 15%, which was usually con-
siderabiy below the market price for the itens sold; those
fromthe subsidiary to the parent were generally at |ess than
mar ket al though no uniform pricing policy has been shown.

It is the position of the Franchise Tax Board that the
two corporations are engaged in a single unitary enterprise,
the inconme of which is subject to fornula allocation for tax
pPurposes,

A unitary business may be defined as one in which there is

(1) unity of ownership, (2} unity cf operation as evidenced by
central purchasing, advert|S|ngL accounting and managenent
?|V|S|onsa, and (3] unitv, oﬂ use |r}_|ts C%Qtnal|ﬁ§d ?fecutlve

orce and general system O operation, _Butler Brothers v,
McColgan, 17 Cal, é& 664 {1941}, 315 U, S. 301 11942 . Here
there was unity of ownmershin. There was centralized adver-
tising--in the catalogue used to publish and sell the
products of both; centralized accounting--in the home office
where monthly sales reports were sent by the subsidiary and
where the tax returns of both were prepared; centralized
managenent --the chief executive officer of each being the
same. And finally, there was unity of use in the central-

| zed executive force and general system of operation as shown
by the parent financing the subsidiary, by the parent fur-
nishing a rent free plant, and by the interconpany sal es at
prices bel ow market,
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A unitary business may also be defined as one in which
the parts either contribute to or are dependent upon each
other. Edison California Stores v, McColgan, 30 Cal. 2d 472
(1947). CContribution and dependency are c earfy shown here
by the inter onpany sales by the financing done by the
parent, and by the furnishing of a rent free plant.

Appel ' ants point to the lack of a centralized purchasing
departnent as indicative of the separate operations of the
two firms. \Wile the courts have relied upon the existence
of centralized purchasing when it was present, this is but
one factor to be considered, \ere so many other facts point
to the presence of a unitary business, the absence of this
factor 1s not enough, by itself, to change the result. W
conclude, accordingly, that Appellants were engaged in a
single unitary business, This conclusion brings us to the
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next contention of Appellants: nanmely, that the action of the
Franchise Tax Board results in the taxation by California of
{Hpon%tqgt reasonably attributable to the business done in

is State.

. Once it is determned that Appellants are engaged in a
unitary business they nust show that the fornula used in allo-
cating income to the state is intrinsically arbitrary or that
It has produced an unreasonable result. Butler Brothers v.
McColgan, Supra, But it cannot be urged Today that tne three
factor fornmula of payroll, property and sales here used is
intrinsically arbitrary: the courts have too often held that
]Lt IS noéi ButIerN Brgt hers v. McColaan,hSUBéa; Edi son_Cali -

ornia StoreS v, McColgan, suprd& and John Deere Prow Co, v.
Franchi Se Tax Boé?ﬁf‘%ﬁiﬁélPZd_zlq(1951L‘TU‘PTEVHTT‘Tn
Therr contention, accordlngly, it IS Incumbent uponAppel-
I%Pts tolﬂfove that use of The formula produced an unreason-
able resul't,

The California Supreme Court said in the Butler case,
supra, "To rebut the presunption that the formita produced a
falr result, tthe burden is on the taxpayer to make oppression
mani fest by clear, cogent evidence.! (Nerfolk & Westerm R
Co. v, Nor'th Carolina {1936;, 297 U. 5. 682, 688 156 Sup. Ct.
625,80 L. Ed, 9771.)." This burden is not net by reliance
upon the accuracy and reasonabl eness of separate accounting.
Edison Californi'a Stores v, McColgen, supra, John Deere Plow
Co. v. Franchise Tax Board, suprz. 9 pce Aﬂ efTants nave not
produced any evidence ol unfairness other than separate
accounting, “we conclude that the results produced by the
formula were reasonabl e.

Appel l ants contend finally that in the absence of an
arrangenent between them which woul d |nproperl¥ reflect the
income from California sources, the Franchise Tax Board is
not authorized to combine income. The California Suprene
Court, however, has held that under Section 10 of the Bank
and Corporation Tax Act (now Section 25101 of the Revenue and
Taxation Code) the formul'a nethod n%¥ be used to allocate
income of a unitary systemto this State whenever activities
are partially within and partially wthout the State, whether
the integral "parts of the systemare or are not separately
incorporated.  Edison California Stores v. MCol gan, supra.

ORDER
Pursuant to the views expressed i n the Opinion of the
Board on file in this proceeding, and good cause appearing

t herefor,
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I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of W J.
Bush & Co,, Inc,, and W J, Bush Ctrus Products Co,, In
to proposed assessments of additional franchise tax In t
amount's of $551. 17, $421.18, §270.7L and $243.44 agai nst
W J. Bush & Cc., 1Ine,, for the jncone years 1946, 1947,
1948 and 1949, respectively, and in the anounts of $3,796.56,
2,719.09, $1,689.39 and §$2,04i.15 agai nst W, J. Bush Qtrus
roducts Co., 'Inc,,” for thé income years 1946, 1947, 1948
-and 1949, respectively, be and the same is hereby sustained;

C
he

Done at Sacramento, California, this 12th day of June,
1957, by the State Board of Equalization.

Robert E, MeDavid , Chai rman

'‘Paul R Leake , Member

JoH, Quinn , Menmber

George R, Reilly , Menber

Robert C. Xirkwood , Menmber
ATTEST: R. G. Hanlin ,égyrre]%ary
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