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" BEFCRE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of g
SUPERI OR MOTOR SALES, | NC. )

Appear ances:

For Appel | ant: M. Sidney J. Matzner, Certified
Public Account ant

For Respondent: Burl D. Lack, Chief Counsel;
Crawford H Thomas, Associate Counsel

OPI1 NI ON
This appeal is made pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protests of Superior Mtor Sales, Inc. to proposed
assessments of additignal franchise tax in the amounts of
%3#7.12, $347.12 and $161.94 for the taxable years ended June
0, 1948, 1949 and 1950, respectively.

The Appellant is a California corporation organized on

Iwﬂ? 7, 1948, It is engaged in the business of selling auto-
nobi | es. . Many of Appellant's sales are nade on an installnent
basis, wth ApPeIIan executing a conditional sales contract
and receiving the purchaser's note for the purchase price |ess
the down payment. ~As they were received during the years in
question, the conditional sales contracts and notes were sold
"W thout recourse™ to Commercial Credit Corporation.

The sales of contracts and notes to Conmercial were nade
pursuant to a witten agreenent which regglred Appel lant to re-
purchase any autonobiles repossessed by Commercial and to
reinburse Commercial for certain other” specified |osses it
mght suffer. To secure the paYHEnt by Appell ant of obliga-
tions arising under the agreement, Commercial was authorized to
set up for Appellant a "|0ss reserve account” and to retain in
that account "a portion of the Purchase price of each contract
and note. Upon request, Appellant was entitled to receive any
amount of the reserve fund 1 n excess of 104 of the bal ance ouf-
standln? on contracts and notes purchased from Appellant,
During The years in question there was no such excess.

_N?almﬂ did not include in its gross income the anounts
retained in the loss reserve account. ~These anounts aggregated
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%9,884.45 during the incone year ended June 30, 1948, and
$3,910,30 during the income year ended June 30, 1949. "The
Franchi se Tax Board has included these amounts in ApFellant's
ross inconme for the respective years. Because Appellant

eeps its books and files its returns on the accrual basis,
the action of the Respondent presents the question whether the
amounts withheld in the |oss reserve by Commercial were accru-
abl e as income of Appellant for those years.

In the case of an accrual basis taxpayer Wien the right
to receive an amount becones fixed, the right accrues.”
SBrlng Cltg Foundry Co. v, Conmissioner of Internal Revenue,

LS, , . . 1200, For the purpose Of properly
reflecting the taxpayer's inconme, a cons| st ent treatment of all
items of rncone, under the accrual method of accounting, re-
quires that every item of income shall be accrued when earned
rather than when received. John I, Chiplesx,35-R T.A 1103.
Hence, the issue is whether U credited to the |oss

reserve by Commercial becane earned by Appellant upon the sale
of the notes and contracts to Commerci al

_There are two divergent lines of decisions which have
considered this question. |n Keasbey & Mattison Co. v United
States, 141 F. 2d 163, the court conciuded that amounts placed
In a reserve fund by a finance conpany to |iquidate |osses from
uncol l ectible notes were not accruable as an asset of the seller
of the paper for the reason that his right to receive anything
from the reserve was contingent and unascertainable during the
taxable year. See al so Ernest G Beaudry,B.T.i.M.Dec.,
Docket 99343, entered Feb. 14, 1941. On the ot her. hand,
Shoenaker-Nash, Inc. v, Conmissioner of Internal Rewsmna, 41
B.T.L. 417, Nheads a group of Cases which hofd That amounts
credited to autonobile dealers in loss reserve accounts are
absolute credits at the tine of the sale of the notes to which
the credits are attributable. In accord with this view are
Colorado Motor Car Co., B.T.A.M. Dec., Docket 96860, entered
March 25, 19L0; Royal Motors, Inc,, T.C.M, Dec.,, Docket 5380,
entered July 12, 1945; anmmf ors, Inc., T.C.M Dec.,

2697, entered July 24, 1946,

~In each of the cases the agreenent involved contained a
PfOVISIOﬂ for payment to the taxpayer of such amount in the
0ss reserve as should be in excess of a specified percentage
of the bal ance outstanding on notes purchased by the finance
conpany from the taxpayer. CIBer_prOV|s#ons of the contracts
relating to obligations or liabilities of the parties varK from
case to case, An attenpt to reconcile the two lines of the
authorities on the basis of the presence or absence of some
specific provision contained in the docunent creating the re-
serve will not elimnate all of the conflict in the decisions.
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Neverthel ess, it appears that the Keasbc¥ % Mattison case, re-
|ied upon by Appellant, turns on tNWe coniractual provision
authorizing the finance conpany in that case to _charge the
W

in
| oss reserve with delinquent or unpaid notes, Such a provis-
ned in the Shoemaker-Nash ag(r eement.  On the
S

h
Lon_masfnot ﬁontgl ? |t i

asis of such a distinction imthe tacts tne Keashey &
Mattison rule is not available to Appellant b€E§U§%‘Tts
agreement with Comrercial did not PfOVIde that the reserve
coul d be charged with the anount of a note in default.
Furthermore, even the presence of such a provision did not .
deter the Tax Court from followi ng the Shoemaker-Nash rule in
recent decisions. Ray Wods Used Cars, Tnc., T.C.M. Dec.,
Docket 32062, enteréed September 30, 1952, and Bl aine Johnson

25 T.C. No. 20, entered October 27, 1955.

. The agreenent before us for consideration is substantially
simlar to that in the Shoemaker-Nash case. As in the facts
consjdered in that deciSTom, it appears that there is no con-
tention herein that the amounts In the reserve are not _
credited to the Appellant or that they do not represent profit
on the sale of the notes, There is no contention that the
amounts in the reserve are uncollectible. U|t|natel¥ Agpellant
W Il receive the funds withheld or they will be credite
agai nst indebtedness ow ng Appellant to Conmercial. \W con-
clfude that the reserve credits were accruable as (nconme in the
years in which the notes to which they were attributable were
assigned to Commercial.

Since Appellant wason the reserve basis for bad debts
for the years in question, it takes the alternative positiaon
that it Should be permtted to increase its reserve for bad
debts by the amounts retained in the dealer's reserve. No
showi ng"has been nade that, if the amunts credited to the
dealer™s loss reserve were to be treated as additions to ippel-
lant's bad debt reserve, they would be within the requirement
that additions to the vad debt reserve be in a reasonable
amount _as provided in Section 24121f of the Revenue and Tax-
ation Code. Furthernore, no evidence has been presented by
Appel lant to show what, 1f any, additions were nmade to the”bad
debt reserve during the taxable years. For that reason, we
need only refer tothe rule that "a taxpayer nax not increase
his reserve for bad debts after the closé of the taxable year
%ﬁﬁ?%ﬂ} Commercial Discount Co., 149 F. 2d 585 (cert. den.

.S, 76k, 90 L, Ed, L60); Farmvill
Revenue, - 78 F. 2d 83.

v. Comm ssioner of |Internal

One further issue is presented by Respondent's disallow
ancF of fifty PercegtbofAéhﬂlanqynts of traVﬁL and entert%;n- f
ment expense Cclal e el lant. Appellant NAS NO recoras o
t he cla?ned expendltuggs J%her than’@ﬁ%gfg drawn to "cash" and
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cashed by Appellant's, president and principal stockhol der.
Hs affidavit containing a statenment which merely sets forth
general |y how the amounts werc spent is insufficient to
Substantiate the deductions and we nust, therefore, accept
the estimate by the Franchise Tax Board. See Neils Schultz
Yi Commi ?S{ oger of Internal Revenue, 44 B.T.i. 146, WNErern
It Was stafed:

"The Comm ssioner disallowed . . . these amounts
because they were 'not substantiated.' In
other words, he allowed about one-fourth of
the amounts deducted as general expenses . . .
He has recogni zed that "something was spent',
and has made presumabl1y ag ¢l 0S€ an approxi -
mation' as he coul d, here is nothing upon
which the Board can base a different oOr
greater approxi mation,"

ORDER
. Pursuant to the views expressed in the opinion of the
Board on file in this proceeding, and good cause appearing

t heref or,

I T 1S HEREBY ORDERED, ADJUDGED .np DECREED, pursuant to.
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protests of Superior Mtor
Sales, Inc. to proposed assessnents of additional franchise tax:
in the amounts of £3h7.12, $347.12 and $161.94 for the taxable
ears ended June 30, 1948, 1949 and 1950, respectively, be and
he same is hereby sustained.

_ Done at Sacranento, California, this 1st day of February,
1956, by the State Board of Equalization.

Paul R Leake , Chai rman

Robert E.McDavid , Member

J. H Quinn ,_Member

Geo.R, Reilly , Menber

Robert C, Kirkwood , Menber
’ ATTEST: Dixwell L. Pierce , Secretary
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