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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

‘In the Matter of the Appeals ;
of %
JOHN and CATHARI NE BURNHAM )

Appear ances:
For Appellants: Jack M  Harrison, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
John 8, Warren, Associate Tax Counsel

OPL NL ON

These appeal s are made pursuant to Section 19059 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the clains of John Burnham for refund of per-
sonal incone’tax in the amounts of $416.61, $436.08 and §516,8,
for the years 1949, 1950 and 1951, respectively, and the clains
of John and Catharine Burnham in the amounts of $509.31 and
$430.95 for the years 1952 and 1953, respectively.

dur Ap r(?Ilants, _husbandt and vvi?.ne, t\rqvere resitdentst of CaIfiftJ)rHia
urin e years In uesti on e separate returns o onn
Burnha?n for_{9a9, 1950qand 1951 and on thg JrOI nt returns of John
and Catharine Burnham for 1952 and 1953, ceértain dividends were
reported from stock in corporations |ocated and operatln? in
Canada, A Canadian tax of 15 percent was withheld fromthe _
dividends. Appellants contend that they are entitled to a credit
for that tax against the tax inposed by this State.

Section 17976 of the Revenue and Taxation Code provides for
a credit "for taxes paid to (another) . country on income
derived fromsources within that ,,, country ,,.*

The facts in this matter are substantially identical to
those in theap peals of R, H. Scanlon and Marv M. Sscanlon, de-
cided by thi sTBoard On Agpil 20.,19%), .RBeCe &S 1N 1N0Se
iarﬁjvpoclae\alleg, tWO conflicting decisions of California courts are

In Mller v, McColgan,d17 Cal . 2d 432, concerning the same

| ssue as-here esented. the Supreme Court of [ fornia
held that the sourpce of the incone was rtnlfjle stock m%a\l?ornla
a

nd that a credit was not allowable,, Subsequently, in Henley v,
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Appeal of John and Catharine Burnham

Franchi se Tax Board, 122 Cal, App. 2d 1, the conclusion of a

STric urt o eal of this State on the question was that
a credit was allowable. The District Gourt indicated its beljef
that the Miller decision was no |onger the law in vi ew of State
Tax Commission of Utah v, Aldrich, 316 vu.,s, 174, decided there-
arter.

The problem thus created was fully considered and discussed

In our oplnion upon the Scanl on appeal’s (supra). As we concl uded
tltqetlhgvsve a%gealts,t a/ve be”]etve that the EI\A_Il“__ej deC|(33|eon |? Stflltlh'

] stated in that opinion, the At ne 0 i S
State concurs wth our concl uglon: Ve, eaccgroﬁ?ﬁﬁl . ﬁgld t hat
the source of the income in question was not in Canada and that
a credit is not allowable.

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

I T 1S HErEBY ORDERED, ADJUDGED AND DECREED, pursuant to.
Section 19060 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board in denyi n% the clains of John Burnham
for refund of personal income tax 1n the amounts of $416. 61,
$436.08 and $516.84 for the yzars 1949, 1950 and 1951, respect-
lvely, and the claims of john and Catharine Burnham for refund
of personal income tax in the anmounts of $509.31 and 8430.95 for
thet y,eards 1952 and 1953, respectively, be and the sane is hereby
sust ai ned,

Done at Sacranento, California, this 1st day of Novenber,

1955, by the State Board of Equalization.

J. H Quinn , Chai rman
Paul R. Leake , Menber
Robert E. McDavid , Menmber
Geo, R, Reilly , Menber

Robert C. Kirkwood , Menber

ATTEST: DIXVELL L. PLERCE _, Secretary
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