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OP1L NILLON

This appeal is made pursuant to Sectiaon 25667: of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protests of Coro, Ine, to proposed assessments of
additional franchise tax in the anmounts of 2,014,58 and $648.03
for-the taxabl e years 1945 and 1946, respectively, the tax for
both years being neasured by incone of the year "1945.

_ Appellant is a New York corporation which comenced doing
business in California in 1945. 1t is a whol esaler of novelty
,_evvel ry and maintains several regional offices, including one’in
0s Angel es which serves an area covering eight ‘western States.

The Appellant has objected to the Respondent's action in
(1) disallowng a deduction for New York franchise taxes, (2) in-
cluding certain interest income in allocable net incong, _
limting the amount of interest whick i s deductible, and (4) in-
creasing the percentage of net income allocable to California.

Section 8(c) of the Bank and Corporation Franchise Tax Act,
for the &ears In question (now Section 2412ic of the Revenue and
Taxation Code), provides for the deduction of taxes paid or
accrued during the incone year except, among others, taxes "...
on or accordi n% to or neasured by income Of profits paid or
accrued within the inconme year inposed by the authority of ...
any state ... Acting under that ﬁroylsmn of the |aw, Respond-
ent disallowed the déduction for the |ncom? year 1945 of the New
York state franchise tax in the anount of 722,256,58, The New
York franchise tax is not in all instances neasured by incone and
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for that reason Appellant contends that the exception from deduct-
|\(on l|(n Stectl on 8(c5) does not preclude the deductian of the New
or ax.

. The New York statute provides for the inposition of the fran-

chise tax on every corporation fupon the basis of its entire net
I ncome, or upon such other basis as may be applicable as herein-
after provided...® (New York Tax Law, Art. 9-A, Section 209).
The tax is conputed uponthe entire net income, or upon business
orinvestment capital, or upon a part of the net incone plus
salaries and other conpensation paid to officers and certain
maj or sharehol dess, or a stated N ni mum amount, whi chever results
in the greatest tax, (8ec. 210,) Insofar as pertinent to this
appeal, the New York |aw was the 'sane in 1945 as 1@ww. The tax-
Pa?/er does not have the choice of the method of conputation to be

of lowed. It is undisputed that the New York taxes paid by Appel -
|l ant were actually neasured by income,, In appl KI ng the plain
wording of the California law in Section 8(05) the conclusjon is
I nescapabl e that the New York tax is not deductible in this case,

Appellant makes a further argument that the New York tax on
corPora e franchises accrues on the first da¥ of the year and

that at that time it is unknown whether the tax will be based on
Income, Inasmuch as the Caljfornia franchise tax is neasured b
the income of the year preceding the f;Iln% of the tax return

and allows deductions paid or accrued in that year, we are unable
to find merit in this contention. At the 'close of the incone

ear in question and prior to fI|In? its California return, the
prellant knew, or could have ascertained, which alternative
measure woul d be used for the computation of its New York tax.

The Respondent has included in Appellant's income subject to
allocation interest inconme amounting to 326,81, Al though” Appel -
| ant has not denied that this item represents interest from
unitary assets, it has not presented any authority in suglport of
its position that the interest is not includible in” allocable
Income.  Section 10 of the Bank and Corporation Franchise Tax Act
(now Section 24301) provides that business income derived from or
attributable to sources both within and wthout this State iS toO
be allocated. |t follows that we nust sustain the action of the
Respondent onthis point as it is incunbent upon the taxpayer to
do sonething nore than nerely assert the incorrectness of ‘the tax
determnation. Todd v. McColgan, 89 Cal. App. 2d 509.

A third issue relates to the Respondent's disallowance of the
deduction of interest expense in excess of an amount equal to the
Interest income included in allocable net income. The R sgondent
has allowed the interest deduction to the [imt permtted Dy
Section 8(b) of the Act (now Section 24121b), Here, again,
Respondent'’s deternination is in accordance with the Statutory
requi rements and Appellant has advanced no argument to the contray.
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" Appel | ant contends, however, that to the extent the ad{ust-

nents made by Respondent with respect to the New York tax, the
unitary interest, and the_interest deduction are authorized, by

the Bank and Corporation Franchise Tax Act, the statute is in-
valid under the Constitutions of the United States and of
California, As we have often stated, this Board refrains from
passing on questions concerning the asserted unconstitutionality
of the statute in order to make it possible for such issues to.
receive judicial consideration, Appeal of Tide Water Associated

Q1 Conpany June3,1948, |n'that appeal ,—as here, the taxpayer
contendegltba Section é%b) was }nvalld?P ’ bay

The final issue in this appeal relates to the sales factor
of the allocation fornula as adjusted by the Respondent. _é?pel-
lant's return apportioned 1,4950% of its sales to Californi
Respondent increased the percentage of sales attributable to
California to 4.25446, Appellant contends that sales made in New
York City, Chicano and other places Where industrv stvle shows
are custonarl IC}é/i held outside of California were allocated by
Respondent to California if the custoner's place of business was
located in this State, and that many of these sales were nade b
f\r?l elsmen attached to a regional office other than the one in LoS

gel es,

An audit by the Franchise Tax Board revealed that the Appel-
| ant had reported as California sales only those sales filled
from California inventories, The Respondent redetermined the
ampunt of California sales from Appellant's records of commissians
aid to salesmen working out of its Los Angeles office. ApESI-
ant furnished information that sales negofiated by oneB. od-
man; were not solicited in California, but no simlar information
was given with respect to activities of other California Sal esmen.
Respondent el imnated all sales of ir. Goodman from those all o-
cated to California. There is nothing to indicate that sales
made by salesnen from offices outside™this State were apportioned
to the"California sales factor. |nasnmuch as the method followed
PK Respondent is fair and reasonable and the figures used were
0
uph

ﬁ%jsupplled by Appellant, the sales factor so conputed nust be
el d.

_Pursuant to the views expressed in the opinion of.the Board
on file in this proceeding, and good cause appearing therefor,
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I T |I'S HEREB. URDRED, ADJUDGED awD DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protests of Core, INC. to
proposed assessnents of additional franchise tax in the anounts
of $2,014.58 and $648.03 for the taxable years 1945 and 1946,
res?eptlgely, income year 1945, be and the same is hereby
sust ai ned.

Done at Sacramento, California, this 30th day of Mrch, 1955,
by the State Board of Equalization,

J, H, Quinn , Chai rman
(e0, R, Reilly , Menber
Paul R Leake , Menmber
, Menmber
, Menber
ATTEST: Dixwel| L. Pierce , Secretary

=10~



