LTI

*5
(N

BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

I n the Matter of the Appeal %
of ;
AMERI CAN HOVE SUPPLY, | NC. )

Appear ances:
For Appel | ant: Wl dbaum Rockower & Conpany

For Respondent: Burl D. Lack, Chief Counse
Hebard P. Smth, Associate Counsel

OPl NL ON

This appeal is nmade pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Anerican Hone SuPplyl Inc. to a
proposed assessment of additional franchise tax in the amount
of §2,382.37'for the incone year ended April 30, 1949, tax-
able year ended April 30, 1950,

Appel I ant was incorporated in California on Novenber 11
1947, and commenced doing business in this State about
Novenber.29, 1947. It was engaged in selling household fur-
ni shings . prlnar|I% upon the installnent plan. Upon filing
its return under the Bank and Corporation Franchise Tax Act
for the six nonths period ended April 30, 1948, it el ected
to report its income frominstallment sales under the defer-
red or installment basis as provided in Section 19{e) of the
Act (now Sections 25291-25298a of the Revenue and Taxation
Code), i.e., it included in income that proportion of the
paynents actually received during the income year which the
gross profit realized when paynent was conpleted bore to the
total contract price.

_ As a commencing corporation Agpel!ant's return for the
six nonths period, as provided in Section 13(c) of the Act
(now Section 23222 of the Code), was the basis for its tax
for that period. Under that section its return for the in-
come year ended April 30, 1949, was the basis for its tax for
that year and also for the taxable year ended April 30, 1950,
Since Appellant had reported a loss in each return, however,
it paid only the mininumtax for each taxable period. As of
April 30, 1949, its unrealized and unreported income from
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install nent sales was $96,352.16.

During March and April of 1950 Appellant sold its in-
stal | ment accounts and at the close of business on April 30,
1950, it ceased operations. Thereafter Appel|lant filed a
return and paid a tax in the anount of $75.03 for the year
ended April 30, 1950. The return reported sales of
$155L735.91,1gross income from sales of $122,258,60 and a
net income fromoperations of $1,875.79. Disposition of the
bal ance renmaining in the "unrealized profits” frominstall-
ment sal es account was shown as follows:

Bal ance - May 1, 1949 $ 96,352.16
Add - Gross Profit on Reserve for
Bad Debts at May 1, 1949 ,055.48
Tot al $100,L07.64
Di sposi tion
Bad debt write-off $ 3;742.96
Portion collected 51,489.27
Loss on Sale of Accounts Re-
cei vabl e 29,721.01
Cancel | ed Sal es 15,140,112
Adj ust ment 314. 28
Tot al $100, ,07.6L

“The Franchise Tax Board adjusted Appellant's income for
the incone year ended April 30, 1949, by including therein
the sum of. %9/ ,352.16, the bal ance remaining as of April 30,
1949, in Appeliant's "unrealized profits frominstall nent
sales, " and 1ssued the proposed assessnent of additional tax
which'is the subject of this appeal. In conputing the pro-

osed assessnent the Franchise Tax Board allowed a credit of
§5o.03 of the $75.03 which had been remtted by Appellant
with its return for the year ended April 30, 1950, on the
%round that Appellant was liable for only the mnimm tax of
25.00 for the period beginning May 1, 1950.

Section 19(e)(5) of the Bank and Corporation Franchise
Tax Act (now Sections 25295 and 25295a of the Revenue and
Taxation Code, as it read during the period in question
provided in part as follows:

n(5) Where a bank or corporation elects
to report income fromthe sale or other
disposition of property in the manner
provided in this subsection and the entire
I ncome therefrom has not been reported
prior to the year of dissolution or wth-
drawal of the bank or corporation, or
cessation of business by the corporation,
the remainder of the incone therefrom shal
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be included in the conputation of the neasure
of the tax for the last year in which the
bank was |ocated or the corporation did busi-
ness in this State; no abatenment shall be
al | owed under the provisions-of Section 13(k)
of this act for any tax neasured by such
I ncome ... ,

"Cessation Of business' as herein used neans
the failure to do business during an entire
t axabl e year,®

_ Appellant states that, since it continued its business
activi through April 30, 1950, the last day of its fiscal
ear, the cessation of its business occurred in the year
ol lowing April 30, 1950, according to the ternms of fhe
statute. It contends, accordingly, that its last income year
18 the year ended April.20, 1950,’and that under Section
19(e)(5) it properly included 211 unrealized income fromin-
stallment sales, not” previously reported, in a tax return for
that incone year

- The Franchise tax is inposed for the privilege of doing
business in this State and for any taxable year the tax is
measured by the incone of the preceding incone year (except
for comencing corporations). SectionS 4(3) and 13(c) of the
Bank and Corporation Franchise Tax Act;

Ltd.v. Johnson, 7 Cal, App. 2d 258.

Thus, w thout the aRpIication of Section 19(e)15), t he
measure of the tax for the last year in which Appellant did
busi ness woul d have been its inconme for the next preceding
Incone year. As we construe Section 19(eR(5), a corporation
which has reported its income frominstallment sales on a
deferred basis, as permtted by_Sectlon.19$e), IS required,
upon cessation of business, to include in the neasure of the
tax for the last year in which it does business in this State
the unreported income from such sales which, except for the
operation of Segtion 19(e), wguld have been included in the
measure of its/&¥her for that year or previous years. As

so interpreted Section 19(e)£5 Is in accord with and gives
effect to Sections 4(3) and 13(c

~Upon the admitted facts, the "last year that the corpo-

ration (Appellantg did business in this State™ i s the year
ended April 30, 1950. The "measure of the tax" for that year
as provided in Section 13(c), is its income for the year
ended April 30, 1949. In the conputation of income for the
year_ended April 30, 1949, however, Section 19(e)(5) requires
he inclusion of unreported income from installment sales.
V¢ concl ude, accordln?ly, that the action of the Franchise
Tax Board must be sustal ned.
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ORDER

Pursuant to the views expressed in the opinion of the
Bﬁardf on file in this proceeding, and good cause appearing
therefor,

| T IS HEREBY ORDERED, ADJUDGED iND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Anerican
Hone Supply, Inc., to a proposed assessnent of additional
franchise tax in the amount of §$2,382,37 for the incone year
ended April 30, 1949, be and the sane is hereby sust ai ned,;

-Done at Sacramento, California, t-his 19th day of My,
1954, by the State Board of Equalization.

Geo. R Reilly , Chairman

Menber

Paul R. Leake , Member

Wn G Bonelli , Menber

Robert C. Kirkwood, Menber

ATTEST: Dixwell L. Pierce , Secretary
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