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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the "Matter of the Appeal

of
THE WALKER T. DI CKERSON COVPANY

Appear ances:

For Appell ant: Lucas and Lucas, Attorneyf at
aw

For Respondent: Burl D. Lack, Chief Counsel;
Hebard P, Smith, Associate
Counsel

OPINIULN
Thi s apgeal is made pursuant to Section 25667 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of The Wal ker T. Dickerson
Conpany to proposed assessments of additional corporation
income tax in the amounts of $401.01, $151.79, $164.32 and
$290.44 for the years ended Cctober 31, 1947, 1948, 1949
and 1950, respectfively. Since filing this appeal Appellant
has paid the tax protested. Pursuant to Section 26078 of
the Code, the appeal is, accordingly, treated as an appeal
fromthe denial of a claimfor refund.

The \al ker T. Dickerson Conpany is a corporation
organi zed under the laws of the State of Chio. It is €n-
?aged in the manufacture and sale of wonen's shoes and its

actory and principal office are located in the Gty of
Col unbus, Ghio. Its products are sold to retail stores in
California and el sewhere in the United States, Orders from
customers in this State are solicited by a salesman in
Califernia and are forwarded to the Colunbus office. The
‘orders are filled by shipment fromoutside the State
directly to the purchaser in California. The sal esman does
not pasS upon the credit of custoners nor assist in the
collection .of accounts, those functions being performed at
the out-of-state office.

Appel I ant does not naintain a place of business nor a

stock of nerchandise in California.” Its salesman I's com
pensated upon a comm ssion basis and pays his own traveling
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expenses. H's commissions are paid by Ap?ellant from a
checking account in Colunbus, Chio. Any telephone listing
or directory advertlsln? in this State 1n Appellant's name
I's contracted and paid tor by local retailers of the shoes
manufactured by Appellant.

_ Sales to California custoners for the fiscal year ended
in 1950, arising fromorders solicited by its salesman in
California, amounted to $257,915,30. Conmi ssions paid Appel -
lant's salesman for this perfod anounted to $15,630.00.
Sales to California customers and conmissions paid the Cali-
fornia salesman for other years on appeal were slightly less.

- Upon denand of the Franchise Tax Board the Appellant
‘filed returns under the Corporation Income Tax Act for the |
years in question, reporting no tax due for such years. Usug
a three factor fornula of property, payroll and sales the
Franchi se Tax Board allocated a portion of Appellant's income
to sources in this State and issued the proposed assessments
in controversy here. In applying tha formula, sales solicit-
ed inCalifornia were considered California sales and
conmi ssions paid the California sales/#8%California payrol | .
On April 21, 1952, Appellant paid the aggregate amount of the
proposed assessments and interest.

“Appel 'ant makes no objection to the manner in which a
Portion of its net income is apportioned to this State orto
the ampunt of the tax as conputed by the Franchise Tax Board.
It contends, however, that its income from sources wthin
California is derived exclusively frominterstate comrerce
and that the taxation of such inconme is prohibited by both
the comrerce clause of the United States Constitution and the
due process clause of the Fourteenth Amendnent.

~Appel I 'ant acknow edges the distinction between a tax on
net income derived frominterstate coommerce and a tax on the
privilege of engaging in interstate commerce. Furthernore,
It concedes that generally the inpact of the California
Corporation income tax does not anount to a privilege tex,
Asregards its own situation, however, it contends that the
solicitation or orders in California by its salesman is not
an intrastate activity within the State and that in the -
absence of such activity, or of propertY within California,
the tax is in effect a tax on the privilege of engaging in
Interstate commerce.

In West Publishing Co. v, McColgan, 2'7 Cal. (2d) 705,
afftd, per curiam, 328U0. S. 823, the 1ssue, as here, was the
application of the California corporation income tax to net
i ncome derived wholly from interstate commerce. The consti -
tutional objections raised by #4ppellant were presented to
and discussed fully by the Court.” The Court concluded that
the State can exact a tax froma foreign corporation engaged

-239~



exclusively in interstate comerce wthout violating either
the conmerce clause or the due process clause.

It is true that the West Publishing Conpany maintained
offices in this State and del egated nmore duties and responsi -
bilities to its California salesmen. Those factors, however,
were not regarded as material to the constitutional issue
involving the comerce clause and were not considered by the
Court in reaching its conclusion that a tax may be |evied on
net income from sources in this State wholly derived from
Interstate commerce. It is only in its discussion of the
question of due process that the Court concerned itself wth
SﬁeCIfIC activities of the taxpayer within the State. On
t hat question the court relied on International Shoe Co. v.
Washington., 326 U. S. 310, in which the activities of the
taxpayer In the State of Washington were |ess extensive than
the activities of the West Publishing Conpany in California.
The per curiam affirmance of the judgment in favor of the
State by the United States Supreme Court wthout oral argu-
ment and by the mere citation of authorities |eaves no doubt
8£ tpal Court's approval of the reasoning of the California

urt.

The activities of the International Shoe Conpany, which
serve as the constitutional basis for the Washington tax,
are described by the United States Supreme Court as follows:

"Appellant has no office in Vﬂshln?ton
and makes no contracts either for sale

or purchase of merchandise there. It

mai ntains no stock of merchandise in that
state and makes there no deliveries of
goods in intrastate commerce. During the
years from 1937 to 1940, now in question,
ap?ellant enpl oyed eleven to thirteen

sal esmen under direct supervision and con-
trol of sales managers |ocated in St.
Louis. These salesnmen resided in
Washington; their principal activities
were confined to that state; and they were
conmpensat ed by conmi ssions based upon the
amount of their sales. The commi sSions
for each year totaled nmore than $31, 000.
Appel | ant “supplies its salesmen with a

|1 ne of sanples, each conS|st|nP of one
shoe of a pair, which they display to
prospective purchasers. On occasion

they rent permanent sanple roons, for
exhibiting sanples, in business bulld-
Ings, or rent rooms in hotels or business
burl dings tenporarily for that purpose.
The cost of such rentals is reinbursed by
appel | ant .
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“"The authority of the salesnen is
limted to exhibiting their samples
and soliciting orders from prospective
buyers, at prices and on terms fixed
b% appel lant.  The sal esmen transmt
the orders to appellant's office in -
St. Louis for acceptance or rejection,
and when accepted the nerchandise for
filling the orders is shipped f.o.b.
from points outside Washington to the
purchasers within the state. Al the .
ner chandi se shipped into Vashington
is invoiced at the place of shipment
from which collections are nade. No
sal esman has authority to enter into
contracts or to make collections,”

Aside from the number of salesmen enployed, it is
apParent that the only distinction between the \shington
activities of the International Shoe Conpany and the Cali-
fornia activities of Appellant is that the salesnen for the
former were furnished sanples and were reinbursed for the
cost of rentals of display space. Unless the absence of
this additional activity must be accepted as the decisive
factor in determning the jurisdiction of this State to levy
the tax in question, this appeal is controlled by the reason-
ing of that case and West Publishing Co. v. McColgan, supra.
That such slight deviations are not the test appears from
the statement of the United States Suprene Court in the
International Shoe Co. case that "It Is evident that the
criteria by which we mark the boundary |ine between those
activities -which justify the subjection of a corporation to
surt, and those which do not, cannot be sinply mechanical or
quantitative. The test is notnerely, as has sonetimes been
suggested, whether the activity, whi'ch the corporation has
seen fit to procure through its agents in another state, is
a little nore or a little less,” To this the court added
"The activities which establish its tpresence' subject it
alike to taxation by the state and to suit to regover the
tax,"

~ Appellant adverts to |anguage in recent decisions of the
Um(_t,eg States Su rege %%uzrt |n0I Sﬁgctor IVCt())tor SeDEeVI ce, Inc.
Ve nnoor 340 U S , an rton . Ve t. of :
Revenue, 340 U. S. 534, in support—of 1ts contention that the
I'nposition of the tax on its incone is prohibited bv the com-
merce clause. The Spector case involved the Connecticut
corporation business tax and the Norton case concerned the
II11nois occupation tax. Those taxes are on the privilege of
doi ng business. The subject of the tax in question is net
incone fromsources within the State. (Wst Publishing Co.

v. McColgan, supra.) The difference is Tn the 1ncidence Of
thetax and Is not a matter of |abels (Spector Mdtor Service,
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Inc., supra). We cannot consider these cases as authority to
preclude the inposition of a tax the incidence of which is
not onthe privilege of engaging in interstate comerce.

Appel I ant, during the years in question, carried on a
systematic and continuous course of business in California.
Its solicitation of orders within the State resulted in a
large vol une of interstate business in the course of which
It received the benefits and protection of the |aws of the
State. California is the source of a substantial portion of
Its Income. By enactnent of the Corporation |ncone Tax Act
{(now part of the Bank and Corporation Tax Law) the Legis-
lature of this State adopted the policy of taxing such incone.
That the tax is nondiscrimnatory, fairly apportioned and
does not constitute a burden on interstate comerce is no
| onger open to question. W are of the opinion that Appel-
lant's activities in California render it subject to this
Statets power and jurisdiction to inpose the tax.

Pursuant to the views expressed in the opinion of the
tB%ard ]pn file in this proceeding, and good cause appearing
orefor,

I T 1'S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 26077 of the Revenue and Taxation Cods that the
action of the Franchise Tax Board in denying the clains of
The Wl ker T. Dickerson Conpany for refunds of tax in the
amounts of $401. 01, %151.79 -$164,32 and $290.44 for the
?/ears ended Cctober 31, 1947, 1948, 1949 and 1950, respective-
y, be and the sane is hereby sustained.

Done at Los Angeles, California, this 27th day of
Oct ober, 1953, by the State Board of Equalization.

‘Wn_G_Bonel | , Chai rman
0. R Reilly , Menber
J. H Quinn , Menber
Paul R _Leake , Menber

Robert C. Kirkwood, Menber

ATTEST: Dixwell L. Pierce, Secretary
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