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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal
of
YEAKEL BROTHERS CORPORATI ON

Appear ances:

For Appellan't'z' Fay & Hoe?sted, Certified Public
Account ant's

For Respondent: Burl D. Lack, Chief Counsel

&PWNL ON

This appeal. is made pursuant to Section 25667 of the
Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Yeakel Brothers Corporation to
proposed assessments of additional franchise taxes in the
amounts of $311.63 and $315:88 for the taxable years 1946 and
1947, respectively; incone year 1946

Appel [ ant was incorporated under the laws of this State
on Cctober 9, 1945, It is wholly owned by menbers of the
Yeakel famly and serves to inveSt famly funds in incone
Brodum ndq properties. Its accounts are kept on the accrual
asis and returns are filed on a calendar year basis. During
1946 it had gross inconme of §10,577.05, principally fromthe
sal e of assets and from the rental of real property. Shortly
before December 31, 1946 %opellant | ssued and del1vered
hecks in the amount of §8,190,00 as compensation for its
directors, At the tine the checks were drawn, the bank
account contained a bal ance of approximtely §362.,00, The
amount, of the expense was entered in Appellant's books as a
credit _to a liability account, "AccountsS Payable Directors
fees,” The directors agreed that the checks would not be
presented for paynent. ™ On April 30, 1947, the che¢ks were
returned uncashed to Appellant for cancellation and the
accrued liability was transferred to the surplus account:
The directors-all” filed their tax returns on the cash basis.,
and each reported the ampunt of his check as income for the
year 1946. Appellant deducted the aggregate amoudt of the
checks fromits gross incone for the year 19464 The Fran-
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chise Tax Board disallowed the deduction on the basis of
Section 9(f) of the Bank and Corporation Franchise Tax Act
(now Section 24201(f) of the Bank and Corporation Tax Law).

Section 9(f) was substantially simlar to Section 24(c)
of the Internal Revenue Code and provided as follows:

"In conputing net income no deduction shal
be allowed under Section 8 (a), yelatln% to
expenses incurred, or under Section 8 (b), re-
lating to interest accrued:

~"(1) If such expenses or interest are not
paid within the income year or within tw and
one-half nonths after the close thereof; and

- "(2) If, by reason of the nethod of account-
ing of the pérson or corporation to whomthe
paynent is to be made, the anount thereof is
not, wunless paid, i ncl udi bl e under the provi sions
of The Personal Incone Tax Act, Corporation In-
come Tax Act or this act in the ﬁross I ncome of
such person or corporation for the taxable year

I n which or with which the incone year of the

t axpayer ends; and

"(3) 1f, at the close of the incone year of
the taxpayer or at any tine within two and one-
+- hal f nonths thereafter, both the taxpayer and
the person to whom the paynent is to be made
are persons between whom | osses woul d be dis-
al | owed under Section 9(),or if the
corporation to which paynent is to be nade owns,
or 1s owned by, the taxpayer to the extent of
more than 50 per centumin value of the out-
standi ng stock."

_ It is agreed by the parties that an expense may not be
di sal l owed as a deduction under Section 9 (f) unless each of
the three specified conditions exist. Anthony P. Mller,
Inc,, 7 T. C 729; Mchael Flyan Manufacturing CO., 3 I.C.
932, The sol e contention Of fAppellant before this Board is
that the second condition of Sestion 9(f) did not exist, be-
cause each director reported the amount of his check as
personal income for the year 1946,

As each director reported his incone on the basis of
cash receipts and disbursements, the fees in question were
includible in their incomes for 1946 only if they were re-
ceived in that year. The application' of Subsection 2 of
Section 9(f), accordingly, 1s not determned by what the
directors did in respect of reporting the fees as income.
Anthony P. Mller, Inc., supra.
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this rather than sustain a

VWhen Appel lant issued its checks to the directors at the
close of the year 1946 it did not have sufficient funds on
hand to perm{ cashing the checks and the directors had
aﬂreed not to cash the checks. Under such circunstances
there was neither actual nor constructive receipt of the fees
and the anpunts thereof were not incone to the directors,

L. M. Fischer, 14 T.C, 792,-801; Pear| .Whitson.,T.(. M

Dec., Docket Nos. 2717-2720, ent Ted July 2k, 19kk.

In its oral ar?unent, coupsel for Appellapt argued.that
Appel | ant suffered rom lack o proper advice but that its
intent was clear, that it intended to shift income fromit to
the directors, |nd|deuaII¥, and that equity should recognize
echnical application of the
statute. \W cannot agree that the Franchise Tax Board i s un-
ustly ap lying the statute (P. Gf Lake., Inc. v, Commissiomr
148 Fed. 2d 893), nor that we sSnoul( Teve the THYpEV@F‘TUf
its failure to properly effect its intentions. Jﬁ canno
specul ate onwhat Appellant m ght have done but did not do.

Pear| Whitson, supra; Marian Oiis Chandl er, 16 B,T.A. 1248.

pellant has failed to bring itself within-the Statute.
Thet ac |gn of the Franchise Tax Board, therefore, nust be
sust ai ned.

ORDER
Pursuant to the views expressed in the opinion of the
tBﬁgFng?' file in this proceeding, and good cause appearing

I T | S HEREBY -ORDERED, ADJUDGED AND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Yeakel
Brothers Corporation to proposed assessnents of additional
franchi se taxes in the anounts of {311,63-and $315.88 for the
taxabl e years 1946 and 1947, respectlvefy, i ncone year 1946,
be and the sane are hereby sustained.
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‘Done at Sacranento, California, this 2lst day of July,
1953, by the State Board of Equalization.

Wn_ G _Bonelli , Chai rman
J. E, Quinn , Menber
Geo, R _Reilly , Menber
Paul R Leake , Menber

, Menber

ATTEST: Dixwell L. Pierce , Secretary
J
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