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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeals. of

The Florsheim Shoe Store Conpany of
Hollywcod, California

The Fl orsheim Shoe Store Company of

Lon§ .Beach, California

The Florsheim Shoe Store Conpany
(Los Angel es, Callfornl%%

The Florsheim Shoe Store Conpany of
QGakl and, California, Ltd.

The Florsheim Shoe Store Conpany of
Sacramento, California, Ltd.

The Fl orsheim Shoe Store Cbnpany of
San Bernardino, California, Ltd.
The Fl orsheim Shoe Store Company of
San Francisco, California, Ltd.

Appear ances:

For Appellants: Chickering & G egory, Attorneys
at Law

For Respondent: Burl D. Lack, Chief Counsel,;
Hebard P. Smth, Associate Tax
Counsel

OP1 N1 ON

These appeal s are made pursuant to Section
26080.1 of the Revenue and Taxation Code from the
action of the Franchise Tax Board in disallown
interest on overpaynents of franchise tax made
the Appellants for each of the income years 1943
to 1947, inclusive.

- Each of the Appellants is a California sub-
sidiary of the Florsheim Shoe Company, an Illinois
corporation. Each is engaged in the sale at retai
in this State of shoes manufactured by the parent
corporation, the latter not being engaged in busi=
ness here. For the years 1937 to 1947, incl usive,
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each Appellant filed returns _and conputed its tax
as a separate corporation. The Franchise Tax Com
m ssioner determned in 1948, however, that Ap-

pel lants, their parent and other subsidiaries were
carrying on a unitary business and that the tax of
each Appel I ant shoul d be conputed on the basis of
the conbined income of the group. This resulted

in the assertion of deficiencies for the years 1937
to 1941, inclusive, and a f|nd|n% t hat overpaynents
were made for the years 1943 to 1947, inclusive.
Interest was added to the deficiencies fromthe
date the tax faor each year was due to January 24,
1950, the date the deficiencies were extinguished
by a transfer of the credit arising fromthe over-
gaynEnts, but was disallowed on the overpaynents.
The Respondent has since conceded, however, that
interest is allowable on the overpaynents from

and after COctober 1, 1949.

Section 27(c) of the Bank and Corporation
Franchi se Tax Act, as anmended in 1933, allowed in-
terest on an overpaynent of tax at the rate of six
per cent per annum "if the overpaynent was not
made because of an error or mstake on the part of
the taxpayer." In 1947 that Section was anended
to allow such interest "if the overpayment was nade
because of an error or mstake on the part of the
Commissioner.” It was again anmended in 1949 soas
to allow interest on "any overpayment in respect of
any tax" with limtations not naterial here.

W are entirely in accord with the views ex-
pressed bY the Attorney General as respects the
scope of the 1947 and 1949 anctndnonts. In his
Opinion No. 50-45 of March 23, 1950 (15 Ops. Cal.
Atty. Gen. 144), it was held that the 1947 anend-
ment governed the payment of interest subsequent
to its effective date, July 10, 1947, even though
the overpayments of taxes were nmade at a prior '
tine. Simlarly, in Qpinion No. 51-42 of April 35,
1951 (17 Ops. Cal. Atty. Gen. 138), it was con-
cluded that the 1949 anmendnent controlled the pay-
ment of interest subsequent to its effective date,
Cctober 1, 1949, as respects overpaynents nade
prior thereto. By way of summary, the Attorney
General stated in"this Qpinion as follows:

"The application of the various anmend-
ments to section 27(c) may be illustrated.
It is assuned that a taxgayer overpays its
tax on January 1, 1946, but does not re-
ceive a refund of the overpayment until

~153-



"June 1, 1950, It is also assuned that the
¢ overpayment is not the result of an error
or mistake on the part of the taxpayer or
the |taxing agency. The overpaynment w ||
bear interest fromthe date it was nade,-
January 1, 1946, to and including July 5,
1947, the day prior to the effective date
of ¢he 1947 amendment. No interest wll
be payable for the period fromJuly 10,
1947, to and including Septenber 30, 1949,
the day prior to the effective date of the
949 amendment, Interest again wll be
ggyable on the overpaynent subsequent to
ober 1, 1949, to a date preceding the
date of therefund warrant Dy not nore than
thlrtg days, such date to bé determ ned by
the Franchi se Tax Board."

It is to be observed that the Attorney Cenera
recogni zed that an overpaynent mght not be the result
of an error or mstake on the part of either the tax-
payer or the taxing agency. Qbviously the Legislature
proceeded upon that theory for it furnishes the only
possi bl e basis for the 1947 anendment,

The overpayments in question were the result of
the redetermnation by the Franchise Tax Comm ssioner
in 1948 of the incone of ippellants for the years
1937 to 1947, inclusive.,in. accordance withthe prin-
ciples uphel d by the Caiifqrnia_Suprene_CDU(t inits
decision of July.15 1947, in Edison California Stores
Inc. v. McColgan, 30 Cal, 2d 472, For each of the
years prior to that decision each Appellant had filed
a return disclosing its own operations, It was only
after his success in the Edison California, Stores case
that the Commissioner requested the filing bg Appell-
ants of a conbined report and it was on the basis of
that report that the deficiencies and overpayments
were determned. In the light of these facts and the
nature of the controversy settled-in that case, it
must be concluded, in our opinion, that the overpay-
ments of Appellants for the years 1943 to 1947, in-
clusive, were not due to an error or mstake on their
part.

_ On the other hand, we see no basis for conclud-
ing that those overpayments were made because of an
error or mstake on the part of the Conmi ssioner

The paynents were voluntarily nmade by the Aﬂpellants
on the basis »f their own construction of the |aw
and hdthout/gggbific demand by the Commi ssioner or
pursuant to “any regulation or requirement prescribed
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by him The mere acceptance by him of the returns
and payments of the Appellants under these circum
stances can hardly be characterized as an error or
m stake on his part.

_ It is further argued by the Appellants Wat,

in fairness and in reason, no interest should accrue
or be assessed against the taxpayer or any deficiency
where, and to the extent that, an overpayfnent has
been made by the taxpayer and is held by Respondent.”
It mght well be a sufticient answer to this conten-
tion to say that it relates to the amunt of interest
to be charged to Appellants with respect to their
under payments rather than to the ampunt of interest
to be allowed to them on their overpaynents it being
only the lattexy which is the subject ‘of this appeal
It does no harmto point out, however, that the tax-
ing act sets forth specifically the manner in which
interest is to be charged or allowed and the interest
conmputations nust be made strictly in accordance with
its provisions. That the act did not enbody the
general policy advanced by the Appellants is

evi denced by former Section zu(dgga)_mhlch made
special provision for a particular situation, viz.
where "the correction of an erroneous inclusion or
deduction of an itemin the conputation of income

of any year results in an overpaynment for one year

and a deficiency for another year..." The redeterm-
nation of Appellant's income On the broad basis of
the Edison California Stores decision is obviously

sonefhing more than the correction of an erroneous
inclusion or deduction of an itemin the conputation
of income and, accordingly, this Section is of no
avail to Appellants.

ORDER

Pursuant to the views expressed in the Qpinion
of the =Board on file in this proceeding, and good
cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to Section 26080.1 of the Revenue and Tax-
ation Code, that the action of the Franchise Tax
Board in disallowing interest on overpayments of
franchise tax made bv The Fl orsheim Shoe Store
Conpany of Hollywood; California; The Florsheim
Shoe Store Conpany of Long Beach, California; The
FI or shei m_Shoe Store.CbnEany (Los Angel es, Cali-
fornia); The Florsheim Shoe Store Company of
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Cakland, California, Ltd; The Florshoim Shoe Store
Conpany of Sacramento, California, Ltd; The Flor-
sheim Shoe Store Conpany of San Bernardino , Cali-
forni 1td; and The Fl orsheli m Shoe Store Company
of San Francisco, California, Ltd. for each of the
i ncone years 1943 to 1947, inclusive, be and the
same is he_reby(] modi fied as follows: The Franchise
Tax Board is hereby directed to allow interest to
each Appel lant for” each year fromthe date the
overpayment Was made to and including July 9, 1947,
and from Cctober 1, 1949, to and including January
24, 1950, on the anount of the everpayments of each
Appel 'ant then credited against its deficiencies,
and to a date preceding the date of the refund war-
rant by not more than 30 days, such date to be
deternmined by the Franchise Tax Board, on the
amount of the refund to each Appellant.

Bone at Sacramento, California, this 18th day

%),f Decenber, 1952, by the State Board of Equaliza-
| on.

__Wn G Bopelli , Chairman
J. H Qiinn , Menber
Geo. R Reilly , Menber
,  Menber
, Menber
ATTEST: F. S. Wahrhaftia ,ég(t:irggary
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